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UNITED STATES MARINE CORPS 
IN THE SIERRA JUDICIAL CIRCUIT 


) 
UNITED STATES ) GENERAL COURT-MARTIAL 
) 
V. ) 
) DEFENSE RESPONSE TO 
CLARKE A. PAULUS ) GOVERNMENT REQUEST 
(b)6) ) RE: MEDICAL EVIDENCE 
Major ) 
U.S. Marine Corps ) 
) 


1) Nature of Motion: The Defense, based upon the Court’s ruling regarding Medical Evidence 
hereby objects to the following evidence which the Government has requested to admit: 
a) Opinions from CD] (b)6) MC, USNR; CDR (6)(6) , MC, USNR or any other 
medical professionals concerning “whether a person could receive serious injury from 
being dragged in the fashion (b)(6) dragged (b)(6) 


b) Photographs from the autopsy. 


c) Evidence that (b)6) died. 
d) Any description of | (b)(6) feces as being medically abnormal. 
e) Layman’s opinions re: state of health of (b)(6) while at Camp Whitehorse that 


suggests he had broken ribs. 

f) Testimony of (b)(6) concerning the alleged striking of (b)(6) during indoctrination 
or his observations of the medical condition of (b)() . (Note this item was not 
contained in the Government’s request. However through conversation with Government 


Counsel, the defense is aware the Government may attempt to introduce this evidence.) 
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2) Discussion: Based upon the Court’s ruling regarding Medical] Evidence, the Government 
should not be allowed to introduce items a) through f) above. Each of the above items of 
evidence carries with it a substantial danger of denying Major Paulus his right under the Sixth 
Amendment to confront the evidence against him. For, the admissibility of such evidence will 
place before Major Paulus a Hobbesian choice as to which evidence to confront. The 
introduction of the above items would require the defense to either not confront it or to 
introduce the autopsy evidence. Once the autopsy evidence comes in, the defense faces an 
impossible confrontation problem because of the status of the medical evidence in this case. 

As has been litigated, the defense has not had the opportunity to develop any ability 
to confront the medical evidence from the autopsy; a fact caused either through lost evidence 
or denied access. Therefore, the admissibility of this evidence will deny Major Paulus a fair 
trial in this matter. The reasons for this unfairness are set forth more specifically below: 

a) Medical Opinions Potential Injuries to ())6) To allow medical opinions regarding 
hypothetical injuries to (b)(6) when the Government will not be allowed to 
introduce the injuries the autopsy alleged he suffered, will completely defeat the Court’s 
order regarding medical evidence. In fact, to allow this evidence would be to allow the 
Government to benefit from the lost evidence ruling. In essence the Government’s case 
would be strengthened. No longer would the Government have to worry about putting on 


any of the forensic pathologists in this case — all of whom suffer credibility problems. 
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Nor would the Government have to worry that about the fact none of the autopsy 
injuries was conclusively ante-mortem. 

Additionally the Government might seek through hypotheticals to elicit evidence 
of injuries they could not introduce with the actual autopsy, i.e. injuries other than the 
hyoid bone and thyroid cartilage. The Courts’ ruling was based in part upon the fact that 
the defense’s ability to attack the actual evidence has been denied because of the lost 
hyoid bone, et. al. Admitting hypotheticals would allow the Government to benefit from 
this fact. For, just as the defense cannot counter the actual evidence without the essential 
evidence it has been denied; it cannot counter the hypotheticals of non-existing injuries. 

If the Government asks hypotheticals concerning other injuries that (b)(6) ’ 
clearly did not have, the defense would have two choices: it could either not confront 
these hypothetical injuries or it could confront them by introducing the autopsy to show 
that no such injuries existed. However, introducing the autopsy would be placing the 
defense back a square one, facing evidence it can not confront. In essence, it is impossible 
for Major Paulus to confront this evidence. The Government should not benefit from the 
Court’s ruling. 

Photographs from the autopsy: Allowing any photographs of the autopsy will inform 
the members that there was an autopsy. This knowledge will greatly prejudice Major 
Paulus. It is only natural and expected that in a case involving an allegation of assault that 
the members would ask: 1) what the results of the autopsy were and 2) did they show an 
injury to (b)(6) consistent with the allegation. Although such questions could be 
objected to, even a sustained object and limiting instruction can not remove the fact the 
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members will feel that something is being hidden from him — most likely to the detriment 

of Major Paulus. The limited probative value of such photographs, as set forth below, is 

substantially outweighed by the danger of unfair prejudice and confusion of the members. 

MRE 403. Specifically: 

i) Identification Photograph: The Government wants to use an autopsy photograph of 
(b)(6) for identification purposes. They no longer need to use that photograph 
because they now possess a photograph of (p)(6) alive. This newly discovered 
photograph clearly can be used for identification purposes. 

ii) Back Scratch Photograph: The Government also wants to introduce autopsy 
photographs that may indicate (b)(6) had scratches on his back side. There wil] 
be no dispute that ()/6) was dragged on his back. In order to introduce these 
photographs, the Government will have to introduce the autopsy to lay a proper 
foundation. Furthermore, it is not clear that the scratches occurred ante-mortem. 
Therefore, their introduction will require testimony of the forensic pathologists. This 
testimony will most likely take days and greatly lengthen the trial to prove a point 
that is not even in dispute. Like all the autopsy evidence, this evidence possesses the 
above discussed danger of unfair prejudice to Major Paulus. Therefore, the limited 
probative value of the back scratch photographs is substantially outweighed by the 
danger of unfair prejudice. MRE 403. 

c) Evidence that (py) died: The fact that (b)6) is dead is irrelevant. MRE 401. 

The charges contain no element that requires proof that ¢),¢) died. His death, with 


the Court’s exclusion of the medical evidence, is not related to any charge on the charge 
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sheet. All the allegations would be the same whether he was alive or dead. Therefore, his 
death is irrelevant to the determination of this matter and should not be allowed to be 
presented to the members. MRE 402. Furthermore, if the Court finds that this fact is 
relevant, the Court should still find this evidence inadmissible because its limited 
probative value is substantially outweighed by the unfair prejudice that the members 
most likely would assume Major Paulus caused his death. MRE 403. 

Allowing evidence that (b)(6) | was dead, and the prejudice this could cause 
Major Paulus, would require the Defense to introduce evidence that his death was not 
caused by Major Paulus. Such evidence would open the door for the Government to 
introduce the autopsy — evidence, which as stated above, the defense can not confront. 
Thus, creating another situation requiring the defense to pick which evidence it can not 


confront. As stated above, such a situation would deny Major Paulus a fair trial as 


required by the Sixth Amendment. 


d) Any description of 4) feces as being medically abnormal: The autopsy report 
makes no significant findings regarding -(p)@) feces — that is to say it concludes 


there is nothing wrong with (6)(6). feces. To allow in lay opinion that his defecation 
was of an unusual nature would be to suggest that he was ill. Yet again, another choice as 
to which evidence not to confront. The defense could choose not to confront the feces 
testimony and allow the members to assume that ()6) had some fecal indication of 
illness. Or the defense could challenge the defecation with the autopsy and be faced with 


the inability to challenge the autopsy findings do to lost evidence and denied access. 
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Either way, evidence would come in against Major Paulus that he could not properly 


exercise his right to attack. The Court should not allow this situation. 


Layman’s opinions re: } (b)(6) state of health while at Camp Whitehorse that 


suggests he had broken ribs. Not to belabor the point, but as highlighted above, the 
defense can not properly confront the evidence suggesting (b)(6) had broken ribs. To 
do so would require both the introduction of the autopsy and the examination of his ribs. 
The former brings with it the list of horrors discussed in the points above, while the later 
was denied the defense and therefore impossible. 
Testimony of PFC (pe) concerning alleged striking of Mr. (6)(6) during indoctrination 
and/or his lay opinion concerning the medical condition of Mr. (®)(6) The Government 
has stated previously that it intends to introduce PFC (b)(6) testimony that (b)(6) 
was struck during indoctrination. Furthermore, the Government contents that such 
evidence is relevant to show Major Paulus should have suspected two days later that Mr. 
(b)(6) had broken ribs. The defense has been unable to examine his ribs to confront this 
testimony. 
Additionally, the Lost Interrogation Photograph, that it is now understood was 
destroyed, was taken approximately 14 hours after this alleged incident. This lost 
photograph could show whether (b)(6) was favoring his chest as well as his general 
medical condition. If (6)(6) appeared healthy in this photograph (as he does in the 
other recently discovered photograph) then it would discount, if not dismiss, this claim 
by the Government. Therefore, the lack of examination of his ribs and the destruction of 
the photograph prohibit Major Paulus from confronting this evidence. 

xX 
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As to the opinion of 1(b)(6) >oncerning the health of (b)6) such 
testimony 1s an attempt to put into evidence that (b)(6) and/or Sgt Pittman, struck 
(b)(6) ‘during the night of 4 JUN 2003. As the defense can not confront the potential 
injuries to .(b)(6) caused by (b)@6) without the autopsy and the examination of 
his ribs, it can not confront the testimony of (b)(6) 

Furthermore, under res judicata, (b)(6) should not be allowed to testify 
regarding any allegations against Sgt Pittman concerning ‘(by(6) as Sgt Pittman was 
acquitted of such wrongdoing. 

Finally. (b)(6) should not be allowed to testify concerning any conversations 
with (b)(6) _) concerning his family, as such conversations are irrelevant to the charges. 
MRE 401 and 402. Even if the Court were to find such conversations relevant, the Court 


should still not admit them as their probative value would be outweighed by the undue 


prejudice. MRE 403. 


3) Relief Requested: The Defense respectfully request the Court not allow in the above 
evidence. 


4) Qral Argument: The defense desires oral argument. 


Date: October 29, 2004 Respectfully submitted, 


K.T. HIGGINS 
Civilian Defense Counsel 
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CERTIFICATE OF SERVICE 
A true copy of this motion was electronically served on Trial Counsel on this 29" day of 


October 2004. 


KT HIGGINS 
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GENERAL COURT MARTIAL 


UNITED STATES MARINE CORPS 


SIERRA JUDICIAL CIRCUIT 


UNITED STATES ) 
) 
V. ) DEFENSE PROPOSED 
) VOIR DIRE 
) 
CLARKE A. PAULUS ) 
MAJOR, USMC ) 
) 
1. The Defense respectfully requests that it be allowed to ask the folowing 


questions of the members either en banc or individually: 


a. Witnesses: 


i. Do any of you know any of the following potential witnesses: 


1. 


Major Douglas, UMCR — 2™ Battalion, 25" Marines 


b. Operational Experience: 


i. Did any of the members deploy in support of Operation Desert 
Shield or Desert Storm? 


1. 


Did your duties include leading Marines, soldiers or sailors 
in combat? 


Did your duties involve handling captured persons either 
civilians, criminals or enemy prisoners of war? 


Did your duties involve interacting with any members of 
the legal community? 


During your experience in this operation were members of 
your unit injured? 


If so, was care provided for them by a corpsman? 


ii. Did any of the members deploy to Somalia? 


1, 


Did your duties include leading Marines, soldiers or sailors 
in combat? 


Did your duties involve handling captured persons either 
civilians, criminals or enemy prisoners of war? 


Did your duties involve interacting with any members of 
the legal community? Pa 


j (. 
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4. During your experience in this operation were members of 
your unit injured? 


5. Ifso, was care provided for them by a corpsman? 


iii. Did any of the members deploy in support of Operation Enduring 
Freedom? 


1. Did your duties include leading Marines, soldiers or sailors 
in combat? 


2. Did your duties involve handling captured persons either 
civilians, criminals or enemy prisoners of war? 


3. Did your duties involve interacting with any members of 
the legal community? 


4. During your experience in this operation were members of 
your unit injured? 


5. Ifso, was care provided for them by a corpsman? 


iv. Did any of the members deploy in support of Operation Iraqi 
Freedom? 


1. Did your duties include leading Marines, soldiers or sailors 
in combat? 


2. Did your duties involve handling captured persons either 
civilians, criminals or enemy prisoners of war? 


Did your duties involve interacting with any members of 
the legal community? 


Loe) 


4. During your experience in this operation were members of 
your unit injured? 
5. Ifso, was care provided for them by a corpsman? 


v. Besides those operations previous mentioned, has any member 
deployed in support of another combat mission? 


1. Did your duties include leading Marines, soldiers or sailors 
in combat? 


2. Did your duties involve handling captured persons either 
civilians, criminals or enemy prisoners of war? 


3. Did your duties involve interacting with any members of 
the legal community? 


4. During your experience in this operation were members of 
your unit injured? 


5. Ifso, was care provided for them by a corpsman? 


vi. Have any of you ever been involved with the interrogation of an 
Enemy Prisoner of War? 
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Have any of the members ever worked with a Human Exploitation 
Interrogation Team? 


Have any of you ever been to a military detention facility which 
was holding Enemy Prisoners of War? 


c. Legal Experience: 


ill. 


Vi. 


Vii. 


Have any of members ever served as a legal officer? 


Have any of the members ever sat on a special or general court- 
martial before? 


Have any of the members ever been a summary court-martial 
officer before? 


Have any you or someone close to you ever had any legal training? 


Have any of you or someone close to you ever been employed in 
law enforcement or the legal community? 


Have any of you or someone close to you ever been the victim of a 
crime? 


Have any of you or someone close to you ever been accused of a 
crime? 


d. Legal Television 


1. 


il. 


Does anyone watch Law & Order, CSI, JAG or any other legal 
television show? 


Do you all understands the rules for a real trial are much different 
that portrayed on television? 


e. Standard of proof: 


1. 


ii. 


vi. 


Do all the members understand that the Government is alleging 
that Major Paulus’s actions on June 5, 2003 were criminal? 


Who believes Major Paulus must prove he is innocent? 
Who believes he must testify in order to be found not guilty? 


Who believes that simply being charged with a crime means 
someone must have done something wrong? 


Does anyone believe that your Chain of Command expects a 
certain verdict in this case? 


Do each of you understand the government must prove each charge 
beyond a reasonable doubt before you could find Major Paulus 
guilty of that charge? 


I wy 


f. Previous knowledge concern the case 


i. 


ili. 


Prior to today, had any member heard about allegations against 
Major Paulus? 


. Prior to today, had any member discussed this case with anyone 


else? 


Do any of the members have person or professional relationship 
with any of the following military personnel: 


1. Maj. Gen. Madis, USMC 
Lt. Gen. Bowden, USMC 
Lt. Gen Donovan, USMC 
Col. Gallo, USMCR 

Col. Durret, USMCR 

Lt. Col. Scully, USMCR 

Lt. Col. Miller, USMC 

8. Maj. Lore, USMC 


Sin ey er oo, Ie 


g. Deliberations: 


i. 


il. 


ill. 


Does any member have Fitness Report input on another member? 


Do each of you understand that regardless of rank, you are entitled 
to an equal say and an equal vote in determining the outcome of 
this trial? 


Does any member fear that they may not have an equal say or 
equal vote because they are junior in rank to another member? 


h. Testimonial Immunity: 


1; 


Vi. 


Do you understand that only the Government through the 
Convening Authority can grant immunity? 


. Do you understand that before the Government can order someone 


to testify they may have to give him or her immunity? 


i. Do you understand that a witness may request immunity? 


Do you understand that the Government may also grant a witness 
immunity without that witness requesting it? 


Do you understand that the Government determines whether a 
witness should be charged with perjury and not the defense? 


Do you understand that only the Convening Authority may offer an 
accused a Pretrial Agreement? 
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i. Would any of the members give more weight to a witness simply 
because they were a member of NCIS? 


ii. Do any of the members believe that witness is incapable of lying 
simply because they are a member of NCIS? 


j. Military Witnesses versus Lay Witness 
i. Would any of the members give more weight to the testimony of a 


military member over a civilian simply because of they were a 
military member? 


k. Expectations of an officer: 


i. Do any of the members expect that all of an officer’s decisions 
should perfect? 


ii. Do you expect an officer make the best decision possible given the 
circumstances surrounding that decision? 


iii. Have any of you ever made a decision that you felt was right even 
though it may not have been perfect decision in that situation? 


iv. Do you believe it is proper for an officer to rely on the input of 
those with more training on a subject when making a decision 
regarding that particular subject? 


v. Do you believe that an infantry officer can trust the input of a 
corpsman on medical decisions? 


vi. Do you believe that the order of a superior to subordinate to do 
some task is to be interpreted by the subordinate to done in a 
lawful manner? 


1. Pvt. Jessica Lynch, USA: 


i. Have any of members heard of Private Jessica Lynch or the US 
Army 507" Maintenance Battalion? 


ii. Have any of member seen, heard or read any media accounts of 
Private Jessica Lynch or the US Army 507" Maintenance 
Battalion? 


m. September 11, 2001: 


i. Do any of members know someone who was injured or killed 
during the terrorist attacks on September 11, 2001 


ii. Do any of members know someone who was injured or killed in 
the bombing of the USS Cole? 


Geneva Conventions: The defense request permission to conduct 
individual voir dire outside the presence of the venire of each member 
concerning their knowledge of the Geneva Convention and its applicability to 
the Marine Corps, EPW’s and civilians. 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 


UNITED STATES ) 
) 
V. ) DEFENSE MOTION FOR APPROPRIATE 
) APPROPRATE RELIEF: Dismissal of Charges 
C.A. PAULUS ) For Selective Prosecution 
(b)(6) ) 
Major ) 
U.S. Marine Corps ) 


rh ene een shee 


1. Nature of Motion: This motion requests the Military Judge dismiss all the 
charges because Major Paulus’ rights to Due Process and Equal Protection of the Law 
under the Fifth Amendment to the US Constitution have been violated as he is the victim 
of selective prosecution in this matter. 

2. Summary of Facts: 

* On 1 June 2003, Major Paulus became the Officer in Charge of the USMC 
detention facility at Camp Whitehorse, Iraq. 

* At the time Major Paulus became the OIC, the Camp Commandant of Camp 
Whitehorse was Major (46) . Major (6) | was Major Paulus reporting 
senior. 

¢ On 5 June 2003, the Government alleges that Major Paulus gave LCPL 
(b)(6) ; an order to drag Prisoner (py) by the neck out from 
a holding cell and into an outdoor holding area. 

* According his testimony at the Article 32 hearing in this matter and during 


motions in this trial, Major ()g) _- was present for this alleged event. 


° The Government further alleges that Major Paulus failed to get (66) proper 
medical treatment once he was removed to the outdoor holding area. Z 
f 
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According his testimony at the Article 32 hearing in this matter and during 
motions in this trial, Major (®)(6) was present and part of the decisions 
concerning medical treatment of (b)@) 

The Government further alleges that Major Paulus left (b)(6) lying in the 
outdoor holding area naked for approximately six hours. 

On or about 6 June 2003, (b)6) was discovered dead. 

On or about 6 June 2003, an investigation into the death of (b)6) began. 

The investigation lead to the preferral of charges against Major Paulus on 16 
October 2003. 

Those charges included a charge included Dereliction of Duty and Maltreatment. 
On 26 January to 2 February 2004, an Article 32 hearing was conducted in this 
case. 

In April 2004 charges were referred against Major Paulus for, inter alia, 
Dereliction of Duty and Maltreatment. 

In July 2004 charges were preferred against Major (b)(6) —_ for Dereliction of 
Duty and Maltreatment. These charges alleged the exact same misconduct for 
which Major Paulus was charged with Dereliction and Maltreatment. 

During June and July of 2004, the Government took depositions of approximately 
22 witnesses in (b)@6) These 
depositions required the Government to spend funds for travel of counsel, support 
staff and witnesses to the various locations. 

On or about August 10, 2004, the Convening Authority submitted an affidavit to 


this Court stating he had reviewed the Article 32 and believe there was probable 
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cause to charge Major Paulus with, inter alia, Dereliction of Duty and 
Maltreatment. 

© On September 9, 2004, Major Paulus through counsel argued pursuant to RCM 
703(f)(2) for the production of certain medical evidence that had been lost by the 
Government. 

¢ On September 9, 2004, the Military Judge ordered the production of the evidence 
or the witnesses involved and charged with its keeping. 

¢ The Court’s order delayed the start of the trial, which had been scheduled for 
September 13, 2004 and required the Government to spend additional sums for 
the transportation of witnesses. Additionally, the delay caused members of the 
Government the additional logistic burden of re-scheduling the travel of all the 
witnesses in this case. 

* Several newspaper articles criticized various components of the Government for 
losing this evidence. 

¢ On October 14, 2004, the Court indicated that it was contemplating suppressing 
any medical evidence to be offered by the Government as a remedy for Major 
Paulus’ RCM 703 motion. | 

° On October 14, 2004, the Convening Authority withdrew charges against Major 
(b)(6) with prejudice. 

3. Timeliness: This motion to dismiss is timely as it is based upon the new 
circumstance of the withdrawn charges against Major (p)6) ~—_—‘ that occurred after pleas 


and forum selection. 


xx yt] 


4. Law: “In our criminal justice system, the Government retains 


broad discretion as to whom to prosecute.” Wayte_v. United States, 470 US 598, 607 


(1985). Because of this discretion, “the presumption is always that a prosecution for 
violation of a criminal law is undertaken in good faith and in nondiscriminatory fashion 
for the purpose of fulfilling a duty to bring violators to justice.” United States v. Falk, 
479 F.2d 616, 620 (7" Cir., 1973). The reason for this presumption is that “[s]uch factors 
as the strength of the case, the prosecution’s general deterrence value, the Government’s 
enforcement priorities, and the case’s relationship to the Government’s overall 
enforcement plan are not readily susceptible to the kind of analysis the courts are 
competent to undertake.” Wayte at 607. However, “although prosecutorial discretion is 
broad, it is not unfettered.” Id at 608. Thus, “when a defendant alleges intentional 
purposeful discrimination and presents facts sufficient to raise a reasonable doubt about 
the prosecutor’s purpose...” the normal presumption of good faith on the part of the 
prosecution is rebutted and judicial inquiry is necessary. Falk at 620-621. 

The inquiry to be conduct when a defendant raises a challenge to the charges 
based upon selective prosecution occurs in two stages. In Stage One, the defendant must 
present sufficient evidence to raise the issue of selective prosecution. If he succeeds, then 
in Stage Two, the prosecution must prove a non-discriminatory intent. 

STAGE ONE: In Stage One, the defendant “bears the heavy burden of 
establishing, at least prima facie, (1) that, while others similarly situated have not 
generally been proceeded against because of conduct of the type forming the basis of the 
charge against him, he has been singled out for prosecution, and (2) that the 


government’s discriminatory selection of him for prosecution has been invidious or in 
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bad faith, i.e., based upon such impermissible considerations as race, religion, or the 


desire to prevent his exercise of constitutional rights,” United States v. Garwood, 20 MJ 


148, 154 (CMA, 1985), or protected statutory rights. Wayte at 608. See also United 


States v. Argo, 46 MJ 454, 463 (CAAF, 1998). 

Others Similarly Situated: It is not enough that two potential defendants or 
classes of defendants could be charged with the same crimes. Under military case law, 
such differences as superior rank, acting as a criminal ring-leader or contriteness for any 


wrong-doing have been held as sufficient differences to find a defendant not similarly 


situated. United States v. Bradley, 30 MJ 308 (CMA, 1990). In Argo, supra, the 
defendant claimed selective prosecution for adultery when two other members of his 
command of the same rank had not been prosecuted. In that case, the Convening 
Authority testified that defendant was prosecuted after he had been offered non-judicial 
anime because he had not followed a “no-contact’ order. He further testified that 
the other two command members had both followed similar “no-contact” orders and for 
that reason they were not sent to court-martial. CAAF held that such reasons were 
appropriate basis for different treatment. 

STAGE TWO: In Stage Two, after “‘a defendant ... presents facts sufficient 
to raise a reasonable doubt about the prosecutor’s purpose” then the burden shifts and the 


Government must show non-discrimination in the decision to prosecute. Falk at 616, 620- 


621, 624. 
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5. Discussion: 


The Court Should Find Major Paulus Is The Victim Of Improper Selective 
Prosecution And Dismiss All Charges. 


Although “’courts have found only a handful of equal protection violations arising 
out of the charging decisions of prosecutors,’” the Court in this case should find such a 
violation. United States v. McKinley, 48 MJ 280, 282 (CAAF, 1998 quoting Lafave and 
Israel, Criminal Procedure, §13.4 at 186 (1984)). For, under the test outlined above it is 
clear that the disparity in treatment of Major Paulus and Major (b)(6) is improper as set 
forth below. 

Stage 1: Major Paulus has been treated differently than Major (b\(6) —__though 


the two were accused of the same allegations, because of Major Paulus’s exercise of 


Statutory and constitutional rights. 

Treatment of Major (b)(6) =: The first inquire to be conducted under Stage One 
can be put simply: How have other potential defendant’s with the same allegations been 
treated? And, if said treatment is different, is there a distinguishing factor between the 
other defendants and the defendant before the Court? 

In this case Major Paulus and Major (6)(6).. were almost literally standing in the 
same shoes. They were separated by inches during all of the alleged wrong-doing. The 
Government itself recognized this fact when it charged Major (b)(6) with the same 
violations of Dereliction of Duty and Maltreatment. Furthermore, as the senior officer 
present, Major (b)@) _— had the ability and responsibility to correct any illegal or incorrect 
actions taken by Major Paulus. He did not. In fact, all his testimony to date has been that 


the two Majors concurred in all the decisions reached and the actions taken that day. 
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The only distinction between Major Paulus and Major (b)(6) is that Major 
(b)(6) was the senior of the two by position. The case law does make rank a potential 
reason for disparate treatment. See McKinley, supra. However, the difference in rank 
only results in the senior, not the junior, in seine the harsher treatment. The opposite 
has occurred in this case. 

Another deciding factor in the case is when one potential defendant accepts 
responsibility by admitting guilt. There is no such difference in this case. The 
withdrawal, with prejudice, of charges against Major (6)(6) was not for any expression 
of contriteness on his part regarding the charges. In short, there is no recognized 
difference between Major (b)6) ~~ and Major Paulus that would account for the different 
treatment. 

The situations of Major (by) and Major Paulus are different from the 
Lieutenants in the Argo case. In that case, as mentioned above, three different 
Lieutenants faced disciplinary action for adultery. Thus, like this case all were the same 
rank and accused of the same wrongdoing. However, in that case, there was a 
permissible distinction made between the three. The Court found that the different 
reactions by the individuals to the Command’s stay away order from their adulterous 
lovers was sufficient justification for different treatment. One of the Lieutenants violated 
that order, the others did not. There is no such behavior difference between Major 
(b)(6) and Major Paulus to point to in this case. 

Major Paulus is unjustifiably being treated differently from Major (o)(6) ‘for the 


same allegations. 
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Major Paulus’ exercise of his statutory and constitutional rights: ,The second 


inquiry in Stage One can put this way: If there is no justifiable reason for the difference 
in treatment, are they being treated differently for an impermissible reason? The answer 
to this question in this case is Yes. After reviewing the circumstances of the charges and 
positions of Major (b)(6) and Major Paulus, there is no other difference between the 
two, other than the fact that Major Paulus has exercised his rights to evidence and a fair 
trail to the financial and public detriment of the Government. 

In electing a trial and arguing for production of lost evidence under RCM 703 and 
the Fifth Amendment to the US Constitution, Major Paulus has caused the Government a 
great deal of expense and public embarrassment. The result of the lost evidence motion 
has seen media coverage accusing the Armed Forces Institute of Pathology and the 
Government of losing evidence. The investigation into the lost evidence has revealed an 
organization in disarray and produced, at best, public testimony with grave credibility 
issues. All of which has embarrassed the Government. 

In addition, the exercise of his rights has resulted in additional expense of money 
in both the initial discovery and cost of litigating the issues raised. The Government has 
spent enormous sums of money in travel to take depositions and to pay for travel to 
motions hearings. 

Major (b)(6) who had yet to proceed to Article 32, had not yet raised any such 
issues. However, he did not admitted to any wrong-doing and appeared to be heading 
into a contested hearing and trial. 

Punishing Major Paulus for the exercise of his rights by failing to treat him the 


same as Major (b)(6) is an impermissible use of prosecutorial discretion. When the 
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situations of the two Majors are reviewed, there can be no other reason why the 
Government would choose to proceed against one and not the other. 

The defense has a heavy burden in establishing its prima facia case of selective 
prosecution. However, based upon the above, it has met that burden. The Government 
can not offer a reasonable and acceptable justification for this disparity in treatment. As 
such, the Court should find the requirements of Stage One met and order the Government 
to produce evidence to rebut the claim raised. 


Stage Two: The Government can not show a non-discriminatory reason for the 


disparity in treatment between Major (b)(6) and Major Paulus: 


Stage Two places the burden upon the Government to show a non-discriminatory 
reason for the difference in treatment of Major (b)(6) and Major Paulus. They can 
show no such reason. Given the similarities of the two men’s cases and situations, there 
is no justifiable excuse for the Government not also withdrawing the charges against 
Major Paulus. None of the usually reason for different treatment such “as the strength of 
the case, the prosecution’s general deterrence value, the Government’s enforcement 
priorities, [or] the case’s relationship to the Government’s overall enforcement plan” are 
present in this case. Wayte at 607. 

The Court therefore, should dismiss the charges for selective prosecution. 
4. Relief Requested: The accused respectfully requests the Military Judge dismiss all 
charges and specifications. 
5. Evidence: 

a. Charge Sheet Major Paulus 


b. Charge Sheet Major (b)(6) 
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ce. Article 32 Testimony of Major (b)(6) 

d. Suppression Motion Testimony of Major (b)(6) 

e. Affidavit of Major General Donovan, USMC 

f. Withdrawal of Charges with Prejudice against Major (b)(6) 

g. Judicial Notice of Motions Hearings Re: Lost Evidence and Suppression 

_ h. Newspaper Articles Re: Lost Evidence 

6. Burden of Proof: Two stage burden: Stage 1: The defense must present prima facia 
case of selective prosecution; Stage 2: The Government must show non-discriminatory 
intent for prosecution. Stage 2 is a full evidentiary hearing most likely necessitating the 


testimony of the Convening Authority and his Staff Judge Advocates. 


7. Oral Argument: The defense respectfully requests oral argument in support of this 
motion. 


Date Keith T. Higgins 


Defense Counsel 


I certify that on , | caused a copy of this motion to be served on the 


trial counsel via electronic mail. 


eith T. Higgi 
Defense Counsel 
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Body parts lost in prisoner abuse case 

October 15, 2004 - 9:59AM 

AUS Army pathologist apologised for misplacing body parts that are key to the case against a Marine 
major accused of abusing an Iraqi prisoner last year. 


At a hearing on issues related to Major Clarke Paulus' impending court-martial, Armv Col 
(b)(6) said a clerical error led her misplacing body parts taken from (b)(6) , 


The Iraqi died in June 2003 soon after he was placed in a makeshift detention facility outside Nasiriyah, 
Iraq, known as Camp Whitehorse. 


onel (b)(6) 


"| should have paid closer attention ... instead of relying on what turned out to be a miscommunication 
with my assistant,” (p)@) Said during the hearing at Camp Pendleton Marine Corps Base. 


Paulus, 35, is accused of ordering one of his men to drag (b)(6) by his neck after the Iraqi suffered a 
bout of diarrhoea and collapsed. 


Paulus’ court-martial is scheduled to begin on November 1. 


He faces a jail term if he’s convicted of aggravated assault, dereliction of duty and maltreatment of 
prisoners. 


(b)(6) autopsy found a broken bone in (b)(6).._ throat, and she concluded he was strangled. 


Portions of (6)(6) __ throat, his rib cage and other body parts were removed as evidence during the 
autopsy. They were later declared lost. 


Last month a military judge at Camp Pendleton threatened "extreme measures" unless prosecutors 
could provide some explanation for what happened to (b)(6) ~~ body parts. 


A few days later, part of (6)(6) —_ larvnx - the muscle and cartilage that contains the vocal chords - was 


found in Germany, where (b)6) 1 is based, and his rib cage turned up at the Armed Forces Institute 
of Pathology in Washington, DC. 
(b)(6) broken hyoid bone - a small, fragile bone in the throat - remains missing and (b)(6) | could 


not explain what happened to it. 


She said medication she took for an allergic reaction to sand fly bites during her trip to Iraq may have 
affected her memory. 

She said she thought she had instructed her assistant to ship (b)(6) larynx to Washington, DC, but he 
apparently misunderstood her and the evidence never left Germany. It was unclear how the rib cage 
got to Washington. 

Marine Sergeant Gary Pittman, the first person court-martialled in connection with abuses at Camp 
Whitehorse, was cleared last month of assaulting (b)(6) but convicted of dereliction of duty and abuse 
of prisoners. 

He was sentenced to 60 days of hard labour and demoted to private. 

(b)(6) had been rumoured to be an official of Saddam Hussein's Ba'ath party and part of the 
ambush of a US Army convoy that killed 11 soldiers and led to the capture of Private First Class 
Jessica Lynch and five others. 
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Evidence lost in death of Iraqi oer 

From correspondents in Camp Pendleton, California IcK a 

10sep04 extens 

News 

Keywoa 


THE US military has lost key evidence in its investigation into the death of an 
iraqi man beaten by Marine prison guards, throwing into doubt the status of a 
court-martial of one of the guards. 


The missina evidence includes bones taken from the throat and chest of 
(b)(6)* attorneys said today at a hearing for Major Clarke Paulus. 


(b)(6) —__ died last year at a makeshift camp in Iraq that was run by Marines. 
He had been rumoured to be an official of Saddam Hussein's Baath party and 
part of the ambush of a US Army convoy that killed 11 soldiers and led to the 
capture of Private Jessica Lynch and five others. 


Major Paulus’ court-martial, scheduled to start Monday, was delayed at least 
a week while the judge presiding over the case ordered prosecutors to try to 
find the missing bones. 


"I'm tooking at some extreme measures to make things right," said the judge, 
Colonel Robert Chester. He did not elaborate. 


He also called the missing evidence “serious problems that adyartigernent + 
are interfering with a fair and just resolution in his case". 


The missing bones are just one of several errors in the investigation that 
came to light at today's hearing. 


(b)(6) organs, which were removed during autopsy, were subsequently 
destroyed when they were left for hours in the blazing heat on an Iraqi airstrip. 


A summary of an interrogation the Marines conducted with )(©) shortly 
before his death at the camp also is missing, as is a photo of (6)(6) chat was 
taken during questioning. 


@ rec | 
Major Paulus’ civilian defence attorney, Keith Hiaains, asked the judge to / 
delay his client's trial until the bones taken from (66) body can be located. ring a 
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Landestates "This looks bad for our system, for our military justice system, and it's Suburl 
NGue homies specifically bad for this accused," Mr Higgins said. Ve 
Travel The prosecutor, Major Leon Francis, conceded that the broken bones were 


Place anad _ important pieces of evidence in establishing that (,)(g) was assaulted. 


Casual advertising Major Francis acknowledged that his efforts to find them had been 


unsuccessful. 
Advertise with us 

Major Paulus (6)(6) accused of ordering one of his men to drag (©)(6) by his 
Wana aa neck after the Iraqi suffered a severe bout of diarrhoea and lapsed into 
SERVICES/HELP unconsciousness while in custody at the lockup. 


About us (b)(6 
A military pathologist concluded ) died from a broken bone in his back 
ContactUs and suffered broken ribs on both sides of his body. 
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Marine Sergeant Gary Pittman was convicted last week of dereliction of duty 
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UNITED STATES MARINE CORPS 
MARINE CORPS BASE 
BOX 555010 
CAMP PENDLETON, CALIFORNIA 92058-5610 


MRERLY HEPTR OF 


Fram: Tommanglrs ~ 
Oe Major Mienas) 2. troeder 178 52 1236/1202 USMCE 


Sicoi: DISMISSAL CF IGARSNS IN THE CASE OF UNITED STATES VV. MAGO™ 


Ret (ai R.C.M. ¢€97, MOM (2002 Ed.} 
Encl: (i) Charge Sheet cf 25 Jun 04 


the charges agzinst you in 


T. EB. DONOVAN 


Copy to: 
Investigating Cffic 
Government Ccunsel 
DeZense Counsel 


Individnel Military Counse_ 
Civilian Defense Counsel 
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CHARGE SHEET 


M fie ish ons Seek oe 1. PERSONAL DATA 
{NAME OF ACCUSED (Last, Fist Mi} [2 SSN 


3 PAY GRADE 
(b)(6) eke 0-4 

. CURRENT SERVICE 

~ WITIAL DATE bd. TERM 
H&SBn, MCB, Camp Pendleton, CA 92055 15 Dec 0) 


3. NATURE OF RESTRAINT OF ACCUSED | 9. DATE(S) IMPOSED 
a. BASIC) b. SEAFOREIGN DUTY 


(6)(6) 


S UNIT OR ORGANIZATION 


2 years 
—s 


Not Applicable None 


$5,733.00 | None. 


7 CHARGES AND SPECIFICATIONS 
10. Charge I: Violation of the UCM3J, Article 92 


Specification: In that Major (b)(6) ', U.S. Marine Corps Reserve, on active duty, who knew or should 
have known of his duties at or near An-Nasinyah, Iraq, on or about 5 June 2003, wrongfully, was derelict in the 
performance of those duties in that he willfully failed to properly safeguard the physical health, welfare, and 
treatment of (b)(6) , as it was his duty to so do. 


Charge II: Violation of the UCMJ, Article 93 


Specification: In that Major (b)(6) , U.S. Marine Corps Reserve, on active duty, at Camp Whitehorse 
detention facilitv at or near An-Nasinyah, Iraq, on or about 5 June 2003, was cruel toward and oppressed and 
maltreated (b)(6) a person subject to his orders, by wrongfully: 
1) Causing the said (b)(6) to he naked outdoors on the ground of the detention facility for 
about ten hours, 
2) Failing to provide adequate medical treatment to (b)(6) , and 
3) Allowing Lance Corporal (b)(6) , U. S. Manne Corps Reserve, to drag (b)(6) 


(b)(6) by the head and/or neck. 


‘1a. NAME OF ACCUSER (Lasi, Fars, Ml) b. GRADE & ORGANIZATION OF AGCUSER 
NEGRON, RICO A. HgSveBn, |FSSG, MarForPac, CamPen, CA 
d. SIGNATUBE OF ACCUSER @ DATE 

2 A. QHOLS 


AFFIDAVIT: Before me, the undersigned, authorized by law to administer oaths In cases of this character, personally 
appeared the above named accuser this 25” day of June, 2004, and signed the foregoing charges and speciftcations under 
oath that he Is a person subject to the Uniform Code of Military Justice and that he either has investigated the matters set forth 
therein and that the same are true to the best of his knowledge and belief. 


K. V. JANSEN LSST-D, I" FSSG, MarForPac, CamPen, CA 
Typed Name of Officer Organization of Officer 
Major, USMC Judge Advocate 

ede gird Service Official Capacity to Administer Oaths 


(See R.C_M. 307(b)--must be commissioned officer) 


Signature 
DD FORM 458 SIN 
0102-LF-000-4580 
COX 3K 


. pa 
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12. On ea ee wo ke OM the accused was informed of the charges against him/her anc of the nameisjof | 
the accuser{s) known tame. (See HLCM. 306/4,; (See 2.C.M. 308 if noufication cannot be made.) | 
G.MUBLLIS:- H&SBn, MCB, Camber, CA 
Typed Name of immedine Commanuer Organization of immadiale Cammander le eS | 
Majer { 
Grade poe 
Signotura ~ 
iV. RECEIPT BY SUMMARY COURT-MARTIAL CONVENING AUTHORITY 


13. The sworm charges were received at hours, — June 20 04 at H&SBn, MCB, 


Designation of Command or 
CamPen, CA 92055 


Officer Exercising Summary Court-Martial Junsdictran (See R.C.M, 403) 


FOR THE! Commanding Officer 


G. M. ELLIS Executive Officer 
Typed Name of Officer Offtcial Capacity of Officer Signing 


Major 


Grade 


Vv. REFERRAL; SERVICE OF CHARGES 
Td. DESIGNATION OF COMMAND OF CONVENING AUTHORITY [b. PLACE 


c. DATE 


Referred for trial to the coun-mantial convaned by 


.subject to the following instuclions:? _ None. 


By SAIINEHHEIMIIHIIL of 


Command or Order 


Typed Name of Officer Official Capachy of Officer Signing 


Signature 
15. On ,20 , | (caused to be) served a copy hereof on (each of) the above named accused. 
K. V, JANSEN Major 
Typed Name of Triat Counsel Grade or Rank of Trial Caunse! 
Signature : 
FOOTNOTES 4 -- When an appropriate commander Signs personally, inopplicable words. are stricken. 


2-- See R.C.M. 604{e) conceming instructions. {f none, so stale. 
DD Form 458 Reverse 


Charge I: Violation of the UCMJ, Article 92 


| Specification: In that Major Clarke A. Paulus. U.S. Marine Corps, on active 
duty. who should have known of his duties at or near An-Nasiriyah, Iraq, on 
or about 5 June 2003, was derelict in the performance of those duties in that 
he negligently failed to properly safeguard the physical health, welfare, and 
treatment of (6) , as it was his duty to so do. 


Charge II: Violation of the UCMJ, Article 93 


Specification: In that Major Clarke A. Paulus, U.S. Marine Corps, on active 
duty, at or near Camp Whitehorse detention facility in An-Nasiriyah, Iraq, on 
or about 5 June 2003, did maltreat |w@) a person subject to 
his orders, by forcing the said yey to lie naked on the 
ground of the detention facility for about ten hours and by failing to provide 
proper medical care to the said (6) 


Charge II: Violation of the UCMJ, Article 128 


Specification: In that Major Clarke A. Paulus, U.S. Marine Corps, on active 
duty, did, at or near An-Nasiriyah, Iraq, on or about 5 June 2003, aid and abet 
the commission of an assault upon (6) by ordering Lance 
Corporal )6) U.S. Marine Corps Reserve, to place his hands 
around the throat of the said (6) and drag the said 6) 

(b)(6) by his throat to another location within the Camp Whitehorse 
detention facility by a means likely to produce death or grievous bodily harm, 
to wit: Lance Corporal hands. 
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detention facility. I never wrote an SOP. I never observed any 
Marine using excessive force against the detainees. 


There were maybe three Marines on post inside the detention 
facility at one time. More were there during the inprocessing 
stage. 


Due to the language barrier, it was required that the Marines 
working in the facility would put their hands on them. TI have 
seen a detainee grab one of the searchers, Sergeant Pittman. The 


detaineed pulled Sergeant Pittman off his feet. (b)(6) came in 
and actually delivered a blow with his fist. I came running in 
from outside. The detainee let go at that point. The recourse 


would have been the coverman pulling the trigger. So a couple 
shots to the side was better than a 5.56 round. On another 
occassion, a detainee grabbed Sergeant Pittman's knife. Sergeant 
Pittman just twisted his arm and brought him to the ground. 


Staff Sergeant (6)(6) USMC, was called as a witness by 
the prosecution, was sworn, and testified substantially as 
follows: 


DIRECT EXAMINATION 
Questions by the prosecution: 


My name is (6) I 
ama staff sergeant in the United States Marine Corps Reserve. My 
current unit is 2d Battalion, 25th Marines. I deployed in support 
of Operation Iraqi Freedom with 2/25. At some point, I ended up 
at Camp Whitehorse Detention Facility outside An-Nasiriyah, Iraq. 
I was the staff NCOIC of that facility beginning April 1 through 
June 30, 2003. I was required to maintain a log to document all 
pertinent data related to all the prisoners and personal 
information regarding the place of capture, circumstance of 
capture, weapons that were found on them, injuries, as well as 
day-to-day operations of the running of the prison. 


The last time I saw the logbook was yesterday. It is the same 
book that I was using at Camp Whitehorse. Prosecution Exhibit 39 
is the initial log-in information for each prisoner. The very 
last line in this log is referring to Prisoner (@)@) We received 
that prisoner on June 3, 2003. There isn't anything different 
about these copies than what's in the actually log itself. 


Prosecution Exhibit 39 for identification was offered and admitted 
as Prosecution Exhibit 39 absent objection from the defense. 


nt 
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Questions by the prosecution continued: 


The first block on Prosecution Exhibit 39 tells you the date and 
time the prisoner is received. The second block is his name. I 
made the entry where it says "old man." TI noticed this subject to 
be of an elderly age as compaired to the other prisoners we 
normally received. I later on found out he was 52 from NCIS 
agents. The "date and time released" block refers to the date and 
time a prisoner was released either to general population or back 
to place of capture or released to higher authority for further 
interigation. For (b)(6) , I just logged in the time of death 
for the individual. “0115, 6 June '03 is the time of death 
pronounced by the medical personnel. 


The capturing unit of ()(6) was Weapons Company, 2/25. The 
circumstance of capture were the consecutive marks saying Mr. 
(b)(6) circumstances were the same as two lines above. There 


were three individuals captured at the same time. It says "house 
raid, 507 accident, M-16A2, serial number 7135296. This was the 
information given to us by the Capturing unit. 


The capturing unit found an M16 service rifle in the possession of 
these individuals. The rifle was Clearly labled with a 507 Army 
unit that was ambushed at the beginning of the war. The next 
column says "Condition of EPW/Detainee," which is a visual 
inspection of the prisoner. (b)(6) was in fair condition. 


Prosecution Exhibit 38 for identification was the other part of 
the logbook information as it pertained to daily operations and 
Significant events that we logged in at each shift on a given 
daily basis. The NCOIC on duty would make the entries in this 
log. 


Prosecution Exhibit 38 for identification was offered and admitted 
as Prosecution Exhibit 38 absent objection from the defense. 


Questions by the prosecution continued: 


There are log entries in Prosecution Exhibit 38 that refer to Mr. 


(b)(6) Prison number (b)(6) refers to (6) We had a total 
of 19 nrisoners at the time. June 5 2003 at 1705 was the next 
time (b)(6) waS mentioned specifically in the log book. ‘There 


was another entry made at 2340. The next one occured June 6 at 
0047. Actually, the entire day relates to that to wy) 


The court-martial recessed at 1642, 24 2004. 


The court-martial was called to order at 0757, 25 Aug 2004. 


CROSS ~ EXAMINATION 
Questions by the defense: 


I was assigned to 2/25 at Camp Whitehorse. I arrived at camp 
Whitehorse on or about April 1, 2003. My civilian occupation is a 
project manager for Empire Blue Cross Blue Shield. I'm an active 
reservist right now. My MOS is 0639, infantry unit leader. I was 
activated for Operation Enduring Freedom January 2002. We were 
trained at Camp Lejeune, North Carolina. We were in Kuwait for a 
about a week and a half. Then we went up North to An Nasiriyah 
and reported to Camp Whitehorse. 


In my civilian occupation, I didn't deal with detainees or EPWs of 
any kind. While I was in Lejeune, I didn't receive any training 
regarding EPWs or handling of prisoners of war. I did receive a 
class on the laws of war, which lasted about 30 minutes. 


I arrived at Camp Whitehorse between April 5 and April 7. I was 
immediately assigned to reinforce the detention facility at camp 
Whitehorse. I was sharing the duties with Staff Sergeant (p@) 

I was given a 15- to 20-minute brief with regards to what my role 
would be and how the facility was run. Staff Sergeant (6) 

later left Camp Whitehorse. I became the SNCOIC shortly arter 
Staff sergeant (b)(6) left for his surgery, which was about two to 
three weeks after I arrived. Other than my 15- to 20-minute 
brief, I didn't receive any additional training on handeling 
EPW's. 


As time went on, myself and the NCOs improved the facality 
substantially. We reinforced security around the perimeter, 
building berms, trying to improve the actually facility where the 
prisoners were, and increasing or guard force. 


I was the SNCOIC of 18 guards. I set up a guard schedule to try 
to divide the time evenly so that everyone would have even shifts 
24/7. We were also tasked on our off time to provide security for 
the actual camp. The safety of my Marines was paramount in my 
concerns as a staff NCO. 


When prisoners arrived, we would immediately approach the 
capturing unit's NCOIC and gather as much detail as we would for 
the prisoners being brought in. Then we would immediately place 
them into receiving pens where they would be cuffed and bagged. 
After that, one by one, they were placed on a wall to strip search 
them and put them into the indoor holding cells in isolation until 
they were interviewed by the HET. After that, they were placed in 
general population. This receiving phase was dangerous you 
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wouldn't know what they could be hiding. The Strip search was not 
an easy process because of the language barrier and cultural 
differences. The Iragis weren't real thrilled about taking their 
clothes in front of strangers. 


During the inprocessing, there was a lot of yelling to get control 
and get these people to comply. There was a lot of yelling anda 
lot of physical movement to try to make them understand what it 
was that we wanted them to do. We didn't have any interpreter 
during April or May. We did have one in June. We acquired 
Sergeant (6) a few weeks prior to closing down the camp, 
which was mid June. There was a written SOP in place. There were 
no guidelines listed up at the inprocessing center of what to do 
with the POWs. 


My Marines were authorized to apply the use of force only as 
necessary and to make the prisoners comply or as a self-defense 
mechanism. They can even use deadly force, if necessary, to 
defend the jail and the camp. None of my Marines could speak 
Arabic. For the most part, all signal or commands given to these 
detainees or EPWs were in English. I was present 95 percent of 
the time during the off-loading and inprocessing of EPW's. I 
often times filled out the log book. TI never witnessed my Marines 
use excessive force. Sergeant Pittman was one of the Marines 
ordered to strip search EPW's. 


(b)(6) showed up June 3, 2003. I recall his physical 
appearance, as far as being older than most prisoners that we had. 
He was slow in his movements and not too response of our commands. 
I recall him being strip-searched. He was more resistant as far 
as not being too responsive. If we would give him a command, he 
would just stand there and look at us. Lance Corporal (b)6) and 
Sergeant (6) were the Marines who strip-searched : 
There was a doc there also. (b)(6) 


Sergeant Pittman wasn't involved in the strip-search of (b)(6) 

At the time aye was strip searched, Sergeant Pittman was 
escourting one or tne other EPWs to another part of the facility: 
The docs would usually come by once a day to check on EPWs and 
detainees. 


On 3 June when (b)(6) was inprocessed, I was there when he was 
off-loaded from the capturing unit. It was a little bit rough 
off-loading from the capturing unit and hand custody to us of Mr. 

(b)(6 Again, he was not very compliant. Speed was essential in 
processing these EPW's to get them from the off-loading unit into 
the processing center for safety reasons. The next time I recall 
seeing q<@) was probably the morning of June 4. 
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The temperature during the day would range between 115 and 125; at 
night, probably between 90 and 105. My Marines were billeted in 
the same area as the EPWs and living in the same conditions. We 
had no running water at that facility. There were no wash 
facilities. There was no infirmary inside that facility. 


When I saw (6)(6) the next morning, he was being taken out to 
eat chow in one of the outdoor pens. I didn't see anything 
unusual happen with him at that time. We were waiting for the 
interrogation team to come and talk to him. I don't recall seeing 
iy) again that day after he talked to an investiagtion team. 


Next time I did see (b)(6) was on 5 June at about 1700. fT 
heard moaning and noise from one of the indoor holding facilities. 
At that time, I proceeded to enter the place and found out that 
(b)(6) had defecated all over himself and was throwing himself 
over the concertina wire. Sergeant Pittman wasn't on duty at this 
time. The only Marine I can recall being on duty was Lance 
Corporal 6) I do recall Major Paulus and Major (6) 

being there. 


When I entered the room, I noticed (b)@) was on the floor. He 
was being moved by the neck by Lance Corporal (b)(6) to one of 
the outdoor holding pens. When I walked, I same being 
dragged for approximately 10 feet. I didn't order (b)(6) 

moved. I heard someone say "Get him out of here." sergeant 


Pittman was not there. 


(b)(6) was placed in the outdoor recreation pen. At that point 
in time, he was naked. His clothes were taken because he had 
deficated all over them. They were burned for sanitary 
conditions. There were not a lot of extra clothes at camp 
Whitehorse. Some of the EPW pretty much showed up in rags and had 
to remain in those. Sometimes, we would dig an old t-shirt out of 
our own supply and give it to them. We didn't have the resources 
to do it all of the time. 


I didn't see too much of (b)6) during the dragging incident 
because I was in the middle of handling the processing of a high 
profile prisoner, a sheik. With regard to the sheik, he was 
supposed to be totally isolated from the rest of the prisoners. 
He was to receive special accommodations. He was to have his own 
facility, his own cot, and a little radio. 


Myself, Major (b)(6) _ Major Paulus, and some other Marines were 
there during the dragging incident of MY . (b)(6)_ MX ()(6) was 
dragged out by Lance Corporal (6) by his neck. The surface 
under Mr ye, was dirt and pebbles and covered in feces. Mr. 
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(b)(6) was being moved out of the pen so we could clean up the 
area. 


We got word from battalion that the sheik was no longer to receive 
isolation or a special cell and to be put into general population. 
At this point, the sheik went through a normal inprocessing like 
everybody else. I didn't witness the strip search. 


We received word from the battalion that there was a massive crowd 
approaching our position. Their intent was to protest the canture 
of that sheik and possibly try to free him by force. ()@) 

strip searched the sheik. Our unit went into full alert. we 
gathered all available Marines and placed them on a full defensive 
position. Sergeant Pittman was very active in organizing our 
defense. 


The unit was told to stand down after about two hours of alert. 
We stayed on medium alert throughout the night. This situation 
that occurred with the alert and the sheik was right before the 
dragging of Mr. ()@) 


On June 6, approximately close to 0100, I was awaken by an NCO in 
charge of that shift. He informed me that MY. (b)(6) was not 
responsive and had no vital sians. I got out tne rack and 
proceeded to check on Mr. (6) condition. When I approached 
Mr. (b)6) I noticed that he wasn't responsive. I ordered Lance 
Corporal Andrews to go get HM2 (6) T contacted Major Paulus and 
let him know what was going on. HM2(b)6) declared him deceased. 
We then proceeded to clean the body and put him in a body bag. 
Later that morning, we had a HMMWV take him to the An Nasiriyah 
morgue. 


When Mr. (b)(6) was taken out of his cell, HM3 @)@) was summoned 
to examine him. He diagnosed Mr. (b)(6) as not urgent was the 
impression I got. We all got diarrhea one time or another. So it 
wasn't something out of the ordinary. 


I did not see Sergeant Pittman hit or strike the sheik. Sergeant 
Pittman was not on duty in regards to the @)~6) dragging incident. 


Mr. (b)(6) was captured by Weapons Company, 2/25. I believe it was 
a house raid. They found an M16 service rifle belonging to the 
507th Maintenance Comoanv unit, which was ambushed in March 2003. 
In addition to Mr. (b)(6) we received other detainees involved in 
the 507th incident as weil. I don't recall the exact count, but 
throughout the time that we were maintaining the jail, I would say 
five to ten other prisoners were involved with the 507th incident. 
When I logged them in, I would essentially put down in the log 


that they took part in the 507th incident. 


Defense Exhibit A for identification was offered and admitted as 
Defense Exhibit A absent objection from the prosecution. 


Defense Exhibit B for identification was offered but not admitted 
by the military judge. The military judge imposed his own 
objection to the document. 


Questions by the defense continued: 


Defense Exhibit A is a copy of the logbook that I maintained while 
I was Camp Whitehorse. This portion of the logbook pertains to 
initial information gathered when receiving prisoners. The 
circmstances of capture for Mr .(b)@6) was that he took part in 
507th incident. Mr. b)(6) was not the only 507th detainee that we 
had at camp Whitehorse. 


On May 10, 2003(b)(6) were captured as 
suspects of torture of 507th. On June 4th, 5th, and 6th, more 
detainees came into Camp Whitehorse. I made these entries. I 
witnessed the strip search for these entries. I don't recall 
their being any sort of illegal or unnecessary force used in 
regards to any of those entries for June 4th, 5th, or June 6th. 
More than likely, Sergeant Pittman was involved in the 
inprocessing. For all the times that I was there taking 
information, I never saw Sergeant Pittman use unnecessary force to 
get a prisoner or detainee to comply to orders. 


Sergeant (b)(6) reported to the unit about two weeks prior to 
closing down the camp. Sergeant (b)(6) was an interpretor. 

I never saw (6)(6) grab (6)(6) around the neck area. T first 
learned that @)<@6) had been grab around the neck by ()) 


when we went vatx Lu nuwait during the investigation process. 
REDIRECT EXAMINATION 
Questions by the prosecution: 


I had a law of war instruction at Camp Lejeune before 2/25 
deployed for Operation Iraqi Freedom. Major Paulus gave the 
class. We were instructed on the Geneva Convention. We were 
instructed to treat EPW's like you would want to be treated if you 
were an EPW and that Marines were supposed to treat EPW's 
humanely. 


I never saw Sergeant Pittman strike an EPW with unnecessary force. 
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On occasion, the HET team would ask us to Sleep deprive some of 
the EPW's. The typical process for the sleep deprivation was that 
once the strip search occurred, the EPWs were placed back in flex 
cuffs. A sandbag is put on their heads. They were taken to a 
cell where they were required the remain awake all night long. 

The purpose of this was to wear them down so that the next morning 
when HET arrived, they would be more compliant. In order to make 
the detainees stand up, actually physical force was used from time 
to time, which involved blows to the meaty portions of the thighs 
and soft areas of the arm. These blows were delivered with fists 
and light kicks. 


A palm strike is a technique where you curl your fingers back go 
you are striking with the palm so you won't break your fingers. 
This is a technique that Sergeant Pittman and Lance Corporal (b)6) 
taught the Marines. I saw Sergeant Pittman strike EPWs in order 
to get them to stand up. He punched them in the meaty portion of 
their body. 


Sergeant Pittman was NCOIC of his guard shift. His shift 
consisted of Lance Corporal (pg) and Lance Corporal (b)(6) At the 
time (b)(6) was at the camp, there were 18 guards that worked 
at the camp. 


When I first saw (6) he looked like é()@) year-old man. £ 
later learned he was (b)(6) years old. I thought Mr. (b)(6) looked 
slow in his movement when I saw him. I did not instruct any of 
the guards not to strike Mr. (b)(6) because he was a (b)(6) Year-old 
man in my mind. He went through the procedures like everybody 
else. If Mr me didn't comply, I thought he would be punched 
in the meaty portion of the body, if it was necessary. Punching a 
(bg) Year-old man is humane, depending on the situation. 


On 5 June 2003, I was dealing with a sheik. I heard commotion 
coming from one of the cells. I went to the cells to see what was 
going on. When I went to the cell, I saw Lance Corporal (p)@) 
grabbing Mr. @)@) around the head and neck. I saw him dragging 
Mr. (6) out of that cell. MY. (6) was covered with defecation 
from his neck all of the way down to his feet. It was the worst 
smell I had ever smelled in my life. Nobody was helping (b)(6) 
dragging him out of there by the head and neck, Tf was standing 
there watching. I thought Mr. (b)(6) was Sick. 


Marines had suffered similar symptoms in the past with diarrhea. 
No Marines that were suffering from diarrhea were dragged by the 
head and neck. We were taught at Camp Lejeune to treat the EPWs 
like we would want to be treated if you were a prisoner of war. I 
have heard of the code of conduct. If I was area prisoner of war 
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and was sick, I wouldn't want to be dragged around by the head and 
neck. 


Around 1700 was when I saw the dragging. I came in as it was 
happening. There were two officer standing in that room, who 
apparently gave the order. I ama staff NCO of Marines. I have 
an obligation to uphold the law when I see it being broken. Tf 
didn't think he was being treated humanely, but I didn't know the 
the nature of what was going on at the moment. [ asked the 
officers what was going on. That's when they explained to me what 
had just happened. I did nothing to stop it except ask questions. 


Major (b)(6) was aware of a discussion amongst the guards 
concerning the handling of the prisoners. Marines weren't 
supposed to get out of hand with prisoners, meaning don't use 
unnecessary force. 


After ()@) died, an investigation began into his death by 
NCIS. About two weeks later, I was given testimony immunity by 
the government. 


Prosecution Exhibit 29 for identification is the entrance to the 
building whre the troops live. 


Prosecution Exhibit 29 for identification was offered and admitted 
as Prosecution Exhibit 29. There was an objection from the 
defense, which was overruled by the military judge. 


Questions by the prosecution continued: 


In the photo of Prosecution Exhibit 29, right there on the wall on 
the entrance to the door, it Says "2/25 Terror Dome." It was 
there when I arrived at the camp. I didn't know that PFC (b)(6) 
Sprayed that on the wall. It didn't mean anything to me. Marines 
write things all the time anywhere without any significance to 
what we are were doing there. 


In Defense Exhibit A where it referrs to the April 23, 2003 entry, 
there is an "E" up by the date. The "E" means EPW. "D" means 
detainee. This person was believed to be involved in the 

507th ambush. He is considered an EPW. On page 5, under May 10, 
2003, there are two entries there at 1420. Again, those two are 
Suspected in the 507th ambush. There is an "RE" by each of their 
name. On the last page, June 5th, 2003, at 1130, it SAYS (6) 

(b)(6) ," which was the sheik. 
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RECROSS - EXAMINATION 
Questions by the defense: 


I never saw Serneant Pittman use any force that wasn't necessary. 
When I saw Mr. (b\6) being dragged out of the cell by Lance 
Corporal (6) , other officers were there. DOC (b)(6) showed 
up to check on him. I understood that he was okay. In Iraq, 
people looked older than they might actually be. Iraq is a 
physically hard place on people for the most part, in the sense of 
aging quickly. It wasn't unusual for Someone 50 to look 70. 


(b)(6) was resistant to commands by (b)(6) ‘and nonresponsive. 
I never checked (p)@6) in a medical point of view. I am not a 
doctor or a corpsman. 


The terror dome picture, which is Prosecution Exhibit 29, was 
where the troops lived. It wasn't where the detainees might see 
it. It was there when I you got there. 


Sergeant Pittman wasn't physically around Major Paulus or Major 
Froder when (b)6) was dragged out. He wasn't there on any of 
the remaining shifts between that time and when I later saw him 
when he was dead. Sergeant Pittman wouldn't have been on shift 
before he started defecating on himself. We changed the schedules 
periodically just to give everybody a fair chance to do the 
midnight shift. I believe June 4th was Sergeant Pittman's last 
shift during midnight. 


When I saw Lance Corporal (b)(6) dragging (b)(6) out, Lance 
Corporal ()@6) was just following orders. He was dragged out 
for sanitary purposes to clean out the cell. The reason why he 
was being dragged out in that manner was because it was the only 
part of his body that was not cover in feces. 


REDIRECT EXAMINATION 
Questions by the prosecution: 


The corpsman were located 200 meters from the detention facility. 
The Corpsmen had a makeshift medical aid station set up. The beds 
that they were using were made out of stretchers. [It would have 
taken me about five to ten minutes to run to the aid station and 
come back with a stretcher. 


RECROSS - EXAMINATION 
Questions by the defense: 


I did not see (b)(6) throw himself in the concertina wire. The 
officers informed me he had done so. 


EXAMINATION BY THE COURT 
Questions by the members as posed by the military judge: 


When we were at Camp Lejeune, we were provided language cards to 
assist us with the language. These provided basic commands in 
Arabic. We used these when we were working with the detainees at 
Whitehorse. 


I never witnessed Major (by) discuss the use of any kind of 
punching, kicking, or palm striking techniques. He was aware that 
those were used. From time to time, he would come visit the jail 
and witness the process of making a prisoner stand up. I have 
seen Sergeant Pittman use those techniques. I have seen Sergeant 
Pittman punch a detainee, use a palm strike on a detainee, and 
also kick detainees. I never specifically saw him use these 
techniques on(@)@) 


On 6 -Wiwne around 0100 in the morning, I was awoken because 

(b)(6) had died. I went out to where his body was. He was 
Still naked at that time. He was not covered in feces. Prior to 
removal of his body, it was washed and put in a body bag. I do 
not know if he had been moved or not been moved from where Lance 
Corporal (6) had left him. 


I am not sure who ordered the Sleep depravation. It was a 
procedure that was in place when I took over. TI did discuss it 


with Major (by6) , the HET, and they all seemed to be fine with 
it. Major Paulus was in charge while b)(6) was there. Major 
Paulus also saw the techniques of punching: Kicking, and palm 


Striking the detainees. He never objected to them. Lance 
Corporalg),g and Sergeant Pittman had the most experience handling 
prisoners because of their civilian job. So they taught us 
techniques to control prisoners and make them go where you wanted 
them to go as far as moving them. 


The purpose of the striking was to cause pain so that detainees 
would get up and the pain would stop. 


The witness was excused subject to recall and withdrew from the 
courtroom. 
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Corporal (b)(6) USMC, was called as a witness by the 
prosecution, was sworn, and testified substantially as follows: 


DIRECT EXAMINATION 
Questions by the prosecution: 


Mv name is Corporal (b)(6) I presently reside in 
(b)(6) I am a member of the reserves, assigned to 
2/14. I used to be assigned to 2/25 located out of Gargen City, 
New York. I deployed in support of Operation Iraqi Freedom 
towards the end of March. JI went to An Nasiriyah, Camp 
Whitehorse. Initially, I was the ammo tech. I helped set up 
field ASP and guard in that area and made sure whoever came to 
Camp Whitehorse and got the ammunition they needed. 


I eventually went to work at the detention facility. The guard 
force was set up with rotating shifts. There were approximately 
three Marines on a shift. From 3 June to 6 June 2003, my shift 
consisted of Lance Corporal ()@) and Lance Corporal (6) I 
was the senior member of the shitt. 


(b)(6) was quiet. He really didn't move much. I remember Mr. 
(6)(6) because he mostly laid down and that he defecated on himself 
and that he later ended up dying. 


Part of my duties as the senior member was to make entries in a 
logbook. Prosecution Exhibit 38 is a copy of the guard logbook. 
On page 2 of the document, I made an entry on 030605 at 2340. My 


entry was "EPW @)@) defecated on himself again, was cleaned, 
vitals checked and returned to sleep." This entry referred to Mr. 
(b)(6) 


t am aware of the 50/10 technique. From my understanding, this 
process is where an EPW would stand for 50 minutes and would lay 
down or be seated for ten minutes. This was employed at camp 
Whitehorse. I remember (b)(6) was laying down and continuously 
moaned as if he was sick. I thought he might be in pain due to 
his bowel movements. 


I observed an individual placing his hands on an EPW in order to 
get that EPW to adhere to the command that was given. I never saw 


any member of my team punch or kick or palm strike (b)@) i. 
have seen people grabbing 6) to move him from one place or 
another. 
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CROSS - EXAMINATION 
Questions by the defense: 


I did not receive any formal training in handling EPWs. I did 
recieve pointers here and there from individuals who had been 
there before I had come. When I first entered the detention 
facility as a guard, I remember Staff Sergeant (p)@) 

walking me around and showing me how the facility was run. 
Sometimes the EPWs might not be compliant. I understood that we 
could use force to move prisoners if it was necessary to move 
them. 


With regard to the entry that I made in Prosecution Exhibit 38 at 


2340 on 030605, Lance Corporal (p)6) cleaned (p)@) after he 
defecated on himself. One of the docs checked vital 
signs. I thought (b)(6) was suffering from diarrhea, which 


other Marines have suttered from. 


I recall a sheik brought into Camp Whitehorse. I do not remember 
anybody searching the sheik. At some point when the sheik 
arrived, we had to secure our position due to protestors coming. 
Everyone had to put on their battle gear. Everybody had to man 
their positions. Sergeant Pittman put me on the roof of the 
facility. Sergeant Pittman was very active in running around, 
making sure the perimeter was secure. That was a scary time. 


There were times EPWs or detainees would show up get medical 
attention if they had wounds or things of that nature. 


During the course of handling EPWs, I would occassionally have to 
hit them on the leg to get them to move. That was necessary force 
in my opinion. I didn't receive specific instructions from anyone 
as to exactly what I could do to move an EPW. My understanding 
was, don't go crazy and don't just beat people for no reason. Any 
force that I saw used was necessary and not excessive. 


I have seen people be strip-searched. It was often times hard 
because of the language barrier. Goom was the Arabic word we used 
to get people to stand up. I can't remember any other Arabic 
words. 


On 3 June, when (b)6) came in, I think I was working the 2000 
to 2400 shift. On the 4th of June, I believe I worked the same 
shift. On 3 June, I didn't feel there was any reason to contact a 


corpsman for m@) 


I relied on Sergeant Pittman when the alert sounded because of the 
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protestors. 


REDIRECT EXAMINATION 
Questions by the prosecution: 


I remember Lance Corpora] ®)(®) telling me that we could give the 
prisoners a shot in the leg to get them up, if necessary. 


EXAMINATION BY THE COURT 
Questions by the military judge: 


The purpose to give the EPWs a shot in the leg was to get that EPW. 
to move if they would not move. Then you would tap them on the 
leg to get a response from him to move. 


When I had (b)(6) ») Cleaned after he had defecated on himself, he 
was in the recreation yard. It was unusual because he had 
defecated on himself. I had never experienced an EPW who had done 
so. I do not specifically recall being around when (b)(6) was 
moved out to the yard. From what I remember, he was the only 
detainee that was in the the yard from 2000 to midnight. 


(b)(6) was naked at the time. I remember asking why he was out 
in the yard. I was told it was because he had defecated on 
himself. (@@) didn't move much, but he moved about five to 


ten feet. I did not actually see him move. I had a corpsman come 
check on him at 2340. I don't remember specifically what the 
corpsman said, but it may have been something like, he's okay. 


REDIRECT EXAMINATION 

Questions by the prosecution: 
When I first saw (b)6) , he was his back, if I'm not mistaken. 
I don't know how he moved because I didn't observe him move. The 
next time I saw him, I believe he was on his Side. 

EXAMINATION BY THE COURT 
Questions by the members as posed by the military judge: 
I received some pointers from people on how to work with the 
detainees. Some of the pointers included Lance Corporal ()@) 
telling me about giving an EPW a shot in the leg with your hand. 
I was told to make sure my weapon was pointed in a certain 


direction. I was to ensure the EPWs had their food and water. 
The pointers were basically how to keep a safe environment for the 
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Marines and to make sure the EPW's were taken care of. 


I believe I learned the 50/10 technique from one of the 
interrogators. It was common for the EPWs to be sleeping at 
night. The EPW would be subject to this 50/10 when they first 
Came into the facility. 


There were two cells inside the building for the detainees. There 
was a third room that was for the guards. The recreation pen was 
out away from the two cells. There was concertina wire that 
enclosed the recreation pen. If you were to take a detainee from 
the holding cell to the recreation pen, he would remain within the 
concertina wire .(p)6) couldn't have gotten out of the 
recreation pen on his own. The guards watching the cells could 
also view the recreation pen from their post. 


The witness was excused and withdrew from the courtroom. 


Lance Corporal (b)(6) USMC, was called as a witness by the 
prosecution, was sworn, and testified as follows: 


DIRECT EXAMINATION 
Questions by the prosecution: 


My name is PFC (b)(6) USMCR. I am currently assigned 
to Fox Company, 25th Marines. I have been in the Marine Corps 
reserves just under three years. The highest rank I received in 
the United States Marine Corps Reserve was lance corporal. I ama 
PFC now because I had gotten an Article 15 for failure to report 
an accident that I had seen when I was overseas in Iraq that 
involved Sergeant Pittman. I entered into a pretrial agreement 
and pled guilty to that charge at NUP. I am testifying under a 
grant of testimonial immunity. 


I was recalled in support of Operation Iraqi Freedom in March of 
2003. Prior to being called up, I was working as a (b)(6) 


(b)(6) 


I arrived in Iraq the first week of April. I was originally 
asSigned with Fox Company and transferred over to H&S Company 
because of my MOS as an administer clerk. I was assigned to Camp 
Whitehorse near An Nasiriyah, Iraq. When I arrived there, I was 
assigned to work at the detention facility there. I believe I 
started working there 8 April 2003. I continued working there 


about two and a half to three months. Major (b)(6) was the OTC 

The SNCOIC was Staff Sergeant (6) Staff Sergeant (b)6) 

took over as SNCOIC because Statt sergeant 4) @ » went home due to 
Cxx 1 


© 3 
TIMELINE 


(b)(6) Captured by 2/25. a 
3 June eee eee 
(b)(6) Inprocessed. (b)(6) begins isolation. (b)(6) ~~] 
(bye) OF duty. 
“4 


(by): guarded by 


(b)(6) guarded by (b)6) 


(b)(6) guarded by (b)(6) interviewed by 
HET. 


(by6) guarded by «)@) 


(b)6) guarded by (p)@) 


eee Ee eo ee ee 


(b)(6) —- guarded by (py) 


(b)(6) guarded by Pittman, (b)(6) 


(b)(6) guarded by (b)(6) 


()(6) guarded by (b)(6) (0800 to 1200). 
guarded by (b)(6) (1200 to 1600). 
defecates self. 2/25 Marines guard Sheik. 
dragged by (b)(6) by order of Paulus. Examined by 


(b)(6) .. gives assessment to Paulus. Sheik Strip-searched. 
Facility put on alert. 

(b)(6) ~~ guarded by (b)(6) defecates 
self for second time. Paulus observes (b)(6) 


——_—_1 


(©) defecates self for third time. Discovered dead by (6)(6) 
(b)(6) on duty. (b)(6) examines (b)(6) and 
assesses that he is dead. 

(b)(6) body transported by (b)(6) and handled by (b)(6) 
Photos taken of (b)6) body at around 1830. 
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Major 
Staff Sergeant 


Lance Corporal 


(b)(6) 


(b)(6) 


Lance Corporal 


(b)(6) 


Private First Class 


(b)(6) 
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NCIS Agent 
Sergeant 
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Lance Corporal 
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Sergeant 


(b)(6) 


Lance Corporal 


(b)(6) 


Lance Corporal 


(b)(6) 


Sergeant 


(b)(6) 
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Dr. Gary Solis 
Mr. 
Lance Corporal 
HM1 


(b)(6) 


(b)(6) 


(b)(6) 


(b)6) 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 
SIERRA JUDICIAL CIRCUIT 
UNITED STATES ) 
) 
V. ) DEFENSE PROPOSED 
) VOIR DIRE 
) 
CLARKE A. PAULUS ) 
MAJOR, USMC ) 
=) 
I. The Defense respectfully requests that it be allowed to ask the following 


questions of the members either en banc or individually: 


a. Witnesses: 


i. Do any of you know any of the following potential witnesses: 


1. 


Major Douglas, UMCR — 2™ Battalion, 25" Marines 


b. Operational Experience: 


i. Did any of the members deploy in support of Operation Desert 
Shield or Desert Storm? 


1. 


Did your duties include leading Marines, soldiers or sailors 
in combat? 


Did your duties involve handling captured persons either 
civilians, criminals or enemy prisoners of war? 


Did your duties involve interacting with any members of 
the legal community? 


During your experience in this operation were members of 
your unit injured? 


If so, was care provided for them by a corpsman? 


ii. Did any of the members deploy to Somalia? 


Ie 


Did your duties include leading Marines, soldiers or sailors 
in combat? 


Did your duties involve handling captured persons either 
civilians, criminals or enemy prisoners of war? 


Did your duties involve interacting with any members of 
the legal community? 


ae eae 
APPELLATE EXHIBIT hw’ 
PACE a an Or ee 


@ 3 


4. During your experience in this operation were members of 
your unit injured? 


5. Ifso, was care provided for them by a corpsman? 


ili. Did any of the members deploy in support of Operation Enduring 
Freedom? 


1. Did your duties include leading Marines, soldiers or sailors 
in combat? 


2. Did your duties involve handling captured persons either 
civilians, criminals or enemy prisoners of war? 


3. Did your duties involve interacting with any members of 
the legal community? 


4. During your experience in this operation were members of 
your unit injured? 


5. Ifso, was care provided for them by a corpsman? 


iv. Did any of the members deploy in support of Operation Iraqi 
Freedom? 


1. Did your duties include leading Marines, soldiers or sailors 
in combat? 


2. Did your duties involve handling captured persons either 
civilians, criminals or enemy prisoners of war? 


3. Did your duties involve interacting with any members of 
the legal community? 


4, During your experience in this operation were members of 
your unit injured? 


5. Ifso, was care provided for them by a corpsman? 


v. Besides those operations previous mentioned, has any member 
deployed in support of another combat mission? 


1. Did your duties include leading Marines, soldiers or sailors 
in combat? 


2. Did your duties involve handling captured persons either 
civilians, criminals or enemy prisoners of war? 


3. Did your duties involve interacting with any members of 
the legal community? 


4. During your experience in this operation were members of 
your unit injured? 
5. Ifso, was care provided for them by a corpsman? 


vi. Have any of you ever been involved with the interrogation of an 


Enemy Prisoner of War? 
Cxxylv 
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vii. Have any of the members ever worked with a Human Exploitation 
Interrogation Team? 


viii. Have any of you ever been to a military detention facility which 
was holding Enemy Prisoners of War? 
c. Legal Experience: 
i. Have any of members ever served as a legal officer? 


ii. Have any of the members ever sat on a special or general court- 
martial before? 


iii. Have any of the members ever been a summary court-martial 
officer before? 


iv. Have any you or someone close to you ever had any legal training? 


v. Have any of you or someone close to you ever been employed in 
law enforcement or the legal community? 


vi. Have any of you or someone close to you ever been the victim of a 
crime? 
vii. Have any of you or someone close to you ever been accused of a 
crime? 
d. Legal Television 


i. Does anyone watch Law & Order, CSI, JAG or any other legal 
television show? 


ii. Do you all understands the rules for a rea] trial are much different 
that portrayed on television? 


e. Standard of proof: 


i. Do al] the members understand that the Government is alleging 
that Major Paulus’s actions on June 5, 2003 were criminal? 


ii. Who believes Major Paulus must prove he is innocent? 
iii. Who believes he must testify in order to be found not guilty? 


iv. Who believes that simply being charged with a crime means 
someone must have done something wrong? 


v. Does anyone believe that your Chain of Command expects a 
certain verdict in this case? 


vi. Do each of you understand the government must prove each 
charge beyond a reasonable doubt before you could find Major 
Paulus guilty of that charge? 


Cexey iY 
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f. Previous knowledge concern the case 


1. 


ill. 


Prior to today, had any member heard about allegations against 
Major Paulus? 


Prior to today, had any member discussed this case with anyone 
else? 


Do any of the members have person or professional relationship 
with any of the following military personnel: 


1. LT. Gen. Madis, USMC 
Maj. Gen. Bowden, USMC 
Maj. Gen Donovan, USMC 
Col. Gallo, USMCR 

Col. Durret, USMCR 

Lt. Col. Scully, USMCR 
Lt. Col. Miller, USMC 
Maj. Lore, USMC 
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g. Deliberations: 


i. 


il. 


ili. 


Does any member have Fitness Report input on another 
member? 


Do each of you understand that regardless of rank, you are 
entitled to an equal say and an equal vote in determining the 
outcome of this trial? 


Does any member fear that they may not have an equal say or 
equal vote because they are junior in rank to another member? 


h. Testimonial Immunity: 


1. 


Vi. 


Do you understand that only the Government through the 
Convening Authority can grant immunity? 


Do you understand that before the Government can order someone 
to testify they may have to give him or her immunity? 


Do you understand that a witness may request immunity? 


Do you understand that the Government may also grant a witness 
immunity without that witness requesting it? 

Do you understand that the Government determines whether a 
witness should be charged with perjury and not the defense? 


Do you understand that no one can forces the Convening Authority 
to accept a Pretrial Agreement? 


e e 


i. Would any of the members give more weight to a witness simply 
because they were a member of NCIS? 


i. Do any of the members believe that witness is incapable of lying 
simply because they are a member of NCIS? 


j. Military Witnesses versus Lay Witness 


i. Would any of the members give more weight to the testimony of a 
military member over a civilian simply because of they were a 
military member? 


k. Expectations of an officer: 


i. Do any of the members expect that all of an officer’s decisions 
should perfect? 


ii. Do you expect an officer make the best decision possible given the 
circumstances surrounding that decision? 


ili. Have any of you ever made a decision that you felt was right even 
though it may not have been perfect decision in that situation? 


iv. Do you believe that one of the factors an officer may consider in 
making a decision is the input of those with more training on a 
subject when making a decision regarding that particular subject 
matter? 


v. Do you believe when making a medical decision an infantry officer 
can base that decision in part on the input from a corpsman? 


vi. Do you believe that the order of a superior to subordinate to do 
some task is to be interpreted by the subordinate to done in a 
lawful manner? 


]. Pvt. Jessica Lynch, USA: 


i. Have any of members heard of Private Jessica Lynch or the US 
Army 507" Maintenance Battalion? 


ii. Have any of member seen, heard or read any media accounts of 
Private Jessica Lynch or the US Army 507" Maintenance 
Battalion? 


m. September 11, 2001: 


i. Do any of members know someone who was injured or killed 
during the terrorist attacks on September 11, 2001 


ii. Do any of members know someone who was injured or killed in 
the bombing of the USS Cole? 


Geneva Conventions: The defense request permission to conduct 
individual voir dire outside the presence of the venire of each member 
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concerning their knowledge of the Geneva Convention and its applicability to 
the Marine Corps, EPW’s and civilians. 
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DEFENSE PROPOSED INSTRUCTION RE; DEATH OF 


(b)(6) 


You may hear evidence in this case that ©) 
(b)(6) died while in custody at Camp Whitehorse. You are not to 
consider his death in this case, as it is not part of the charges in this 


Case. 


To consider or speculate as to the manner or means of Mr. 
e. 
(b)(6) death would b improper and unfair to the Government, the 


Defensg and Major Paulus. 
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UNITED STATES V. MAJOR CLARKE A, PAULUS USMC 
SG IVE 


PROPOSED QUESTIONS FOR CONVENING AUTHORITY 


From: 
To: 


Subject: 


2 November 2004 


Keith T. Higgins, Civilian Counsel 
Maj. Gen. Donovan, USMC, Convening Authority 


Questions Concerning Withdrawal of Charges Against 
Major M. (o)(6) 1 USMCR 


1. Sir, respectfully request you respond to the following questions in writing and 
under oath: 


a. 


Do you understand that the Dereliction of Duty and Maltreatment Charges 
currently pending against Major Paulus allege the exact same treatment of 
Mr. (p)(6) as the Dereliction of Duty and Maltreatment Charges you 
withdrew against Major (b)(6) ? 


Did you know that Major “(b)(6) witnessed both the order to drag (yg) 
and the dragging by LCPL wy) 


Why did you withdraw the charges against Major (6) and not against 
Major Paulus? 


Do you believe a reserve Marine Major with 7 years active duty 
experience, with two combat deployments and prior enlisted experience 
should receive different treatment under the UCM], all other things being 
equal, than an active duty Major with 11 years experience and only one 
combat deployment? 


What information either written or oral did you rely on in determining 
charges should be withdrawn against Major (b)(6) 


For any oral information listed in your response to question e, please list 
your person who provided you that information? 


Would you be willing to take the stand and discuss this matter under oath? 


Please provide a list of all the individuals and their capacity that assisted 
you in your response to all these questions. 


RESPECTFULLY SUBMITTED 


KT HIGGINS 
Civilian Counsel 
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DECLARATION 


fie IN THE CASE OF U.S. v. G. P. PITTMAN, USMC 


I certify that the following facts are true, to the best of my knowledge and belief: 


1. Jam currently the Deputy Staff Judge Advocate for the Naval Criminal 
Investigative Service, Headquarters (hereinafter “NCIS”). 


2. The Deputy Assistant Director for Personnel Operations and Services 
supervises the department responsible for agent recruitment and hiring; agent 
assignments; and the personnel and pay administration for all NCIS civilian 
employees. The Deputy Assistant Director for Personnel Operations and Services 
maintains personnel records at NCIS Headquarters for all civilian special agents. 
Upon receipt of field investigations or reports concerming NCIS employees, or 
upon receipt of closed Intemal Personnel Inquiries controlled by the Office of 
Inspections (NCIS Code 001), the Deputy Assistant Director for Personnel 
Operations and Services considers the appropriate discipline. She issues all letters 
of reprimand. The Deputy Assistant Director for Personnel Operations and 
Services serves as the proposing official on disciplinary actions in which the 
& proposed discipline exceeds a letter of reprimand, and a designated deciding 

official then determines the appropriate discipline. Code 00] 1, Information 
Systems Department has cognizance over al] NCIS investigative files and Special 
Agent personnel Control files. Contro! files contain the pre-employment 

D background investigation and any internal personnel investigation in which the 
agent was a subject. 


3. On 16 August 2004, I personally reviewed the control file of NCIS Special 


Agent (b)(6) maintained at NCISHQ Code 0011. I also queried Code 
O01 as to any open or closed Internal Personnel Inquiries regarding Special Agent 
(b)(6) I have determined that Special Agent (b)(6) control file contains 


information responsive to your discovery request: 


a. Circa October 1997, SA (b)(6) completed a standard questionnaire as 
part of his processing with the U.S. Marine Corps. On the questionnaire, SA 
(b)(6) failed to answer the, yes or no, question related to his past use of drugs, to 
include steroids. In addition, SA (b)(6) did not provide any explanation in the 
area provided for that purpose on the form. A background check was performed 
as part of SA(b)(6)_” nomination for assignment as a Special Agent with NCIS. 
This background check revealed SA (py6) had admitted steroid use. On 1] 
January 2001, SA (b)6) was interviewed regarding this past drug use of steroids. 
SA ()(6) stated that while he was employed as a personal trainer, he was given 
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some pills from a co-worker who had supplied him with promotional nutrition 
supplements in the past. SA (b)(6) further stated that after ten days of taking the 
pills, he took them to a pharmacist who told him that the pills were probably 
steroids. . 


b, During the January 2001, background investigation conducted by NCIS, it was 
also leamed that SA (46) was denied emplovment with the Oceanside Police 
Department (OPD). A review of (b)(6) OPD applicant file revealed 
derogatory information. On 1] January 2001, SA(b)@) was interviewed by 
NCIS regarding his falsifying an application with a law enforcement agency and 
the circumstances surrounding his termination of past employment. During this 
interview, SA (b)(6) stated he had been asked to resign from a job he had held for 
five years after taking a second job with a bail bonds company which was causing 
him to fall asleep at his primary job. When his employer from his primary iob 
asked him to either resign or quit his job with the bail bond company, SA (b)(6) 
chose the former. SA ())@) stated he had withheld this information from the 


OPD im order to gain employment. 


I declare that the foregoing is true and correct to the best of my knowledge. 


Dated: 17 AUG 04 

ERIC M. PEDERSEN 

LT, JAGC, USNR 

Naval Criminal Investigative Service 
Washington Navy Yard Bldg. 111, Suite 2000 
716 Sicard Street, S.E. 

Washington Navy Yard, DC 20388 
Telephone No.: (202) 433-6731 

Fax No.: (202) 433-9619 
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NAVY-MARINE CORPS TRIAL JUDICIARY 


SIERRA CIRCUIT 
United States ) 
) 
Vv. ) DEFENSE MOTION IN LIMINE RE: 
) DEHYDRATION 
CLARKE PAULUS ) 


MAJOR, USMC _s*”D 
eee 


Nature of the motion: This motion requests the Military Judge prohibit any further 
questioning by the Government regarding (b)(6) ' being dehydrated. As grounds 
therefore the defense submits the following: 


Facts: 
1. On or about 6 June 2003, ()(6) ‘was found deceased at the 
detention facility at Camp Whitehorse. 
2. On or about 10 June 2003, an autopsy was performed by Dr. (b)(6) 1 and Dr. 
(b)(6) 
3. One of the conclusions of the autopsy that has not been disputed is that (b)(6) 
was not at the time he died suffering from dehydration. 
4. During trial in this matter, a few witnesses have testified that they thought Mr. 
(b)(6) | might have been dehydrated. 
5. Members have asked questions concerning dehydration and the treatment for it. 
6. The defense objected to (some) (all) of those questions. 
7. The Military Judge has asked questions concerning dehydration. 
Discussion: 


A fact that was established by the autopsy was that there was no dehydration. 

This fact was never disputed. However, it now appears from questions of the 
Government they may argue that (b)(6) may have been dehydrated. Said questions 
of the medical personnel by the Government were not objected to, so as to avoid 
highlighting the area of inquiry. Additionally, the members may at this point consider, 
without Government prompting in argument, this themselves in the voting on the findings 
in this case. 

The only way for the defense to properly confront this evidence is to put into 
evidence the autopsy report. However, this autopsy report brings with it several issues 
the Court is aware of through other pre-trail liti gation. At this time that evidence has 
been suppressed from Government use. The Government then should not be able to 
ignore the facts established in the autopsy report to the detriment of the defense. The 
suppression of such evidence was to level the playing field given the other problems with 
the autopsy evidence; unrelated to the conclusion regarding the dehydration. The defense 


therefore, is placed at a disadvantage through no actions of its own. / 
CLY¥ Cles 
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Relief Requested: The Defense respectfully requests the Military Judge order the 
Government not to ask any further questions concerning dehydration. F urthermore, the 
Defense respectfully requests that no further questions of the members concerning 
dehydration be allowed. The defense also requests the Military Judge prohibit the 
Government from arguing dehydration in its closing argument. Finally, the defense 
respectfully requests that the Military Judge instruct the members that (b)(6) was not 
dehydrated when he died. 


Oral Argument: The defense respectfully requests oral argument on this motion. 


Respectfully submitted, 


KT HIGGINS 


Civilian Defense Counsel 
FEE RIGISI ICIS CICIO ICICI ISIS ICICI ICIS SIC ISIS ISIS ACI AI AACA IOI IOI Kk aa ee dea 


CERTIFICATE OF SERVICE 


I hereby certify I served a copy of this motion upon the Government via hand 


delivery on this 5" day of November, 2004. 
T HIGGINS toy 
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NAVY-MARINE CORPS TRIAL JUDICIARY 


SIERRA CIRCUIT 
United States ) 
) 
V. ) DEFENSE OBJECT TO MILITARY JUDGE’S 
) QUESTIONS OF HM] (b)6) + USNR 
CLARKE PAULUS ) 
MAJOR, USMC ) 


—_—_————eeee_ SC 


Now comes the defense in the above captioned matter, per the instruction of the 
Court, and hereby respectfully submits the following written object to the Military 
Judge’s questions to HM] (p)@) 


1. Hearsay: The defense objected to questions of the Court concerning statements of 
HM3 (6)(6) | offered through HM] (b)6) 2oncerning his examination and 
interaction with (6) . Such statements are hearsay. The question was not 
proper impeachment: The Court could not know that this particular question 
would garner proper impeachment, as the Court could not know if the answer 
would be inconsistent with the testimony of the HM3 (b)(6) » therefore the at the 
time the defense made the objection, it was not properly overruled. The manner, 
tone, inflection and facial expressions of the Military Judge as he over ruled the 
object, were such that the Members may have perceived them as dismissive and 
conclude it was not a proper objection. Such perceptions could serve to undercut 
the defense’s credibility with the Members and therefore, effect Major Paulus’s 
constitutional right to a fair trial and adequate assistance of counsel. 


2. Other Questions by Military Judge: So as not to compound any potential harm 


from the hearsay object addressed above, the defense did not object to the 
remainder of the Military Judge’s questions of HM1 (b)(6) The defense now 
objects to the Military Judges questions asked of HM1 (6) Several of the 
questions were unduly prejudicial to the defense as they dealt with hypotheticals 
the content of which summarize most of the harmful testimony to the defense by 
HM3 (b)(6) . That such potentially prejudicial evidence is introduced through 
the questioning of the Military Judge, who sits in the position of authority in the 
Court, after the Government has had adequate opportunity to exam the witness, 
could serve to undercut Major Paulus’ ability to receive a fair trial. 


3. Cumulative Object: The defense has objected to previous questions of the 
Military Judge. The defense now submits that even if any one question was not 
objectionable, the cumulative effect of the objected-to-questions is such so as to 
potentially deprive Major Paulus of both a fair trial and adequate assistance of / 

counsel. The defense therefore objects on the grounds of that the cumulative 
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effect of the judge’s questions is potentially such that it creates a real danger that 
Major Paulus may not receive a fair trial. Additionally, the potential harm from 
these questions is such that an outside observer looking at the proceedings may 
not believe they were constitutionally fair. 


4. For all the foregoing reasons, the defense requests the Court declare a mistrial. 


Respectfully submitted, 


/ 


T HIGGINS 
Civilian Defense Counsel 
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GENERAL COURT MARTIAL 
UNITED STATES MARINE CORPS 


SIERRA JUDICIAL CIRCUIT 

UNITED STATES ) 
) 

v. ) DEFENSE MOTION PURSUANT TO RCM 917 
) TO EXCEPT THE WORD “THROAT” 

C.A. PAULUS ) SUBSTITUTE “NECK” IN CHARGE III 

(b)(6) ) 
Major ) 
U.S. Marine Corps ) 


eee 


a) 1. Nature of Motion: This motion requests the Military Judge pursuant to 
RCM 917 find that the Government has not presented any evidence that order 
given to LCPL (b)(6) contained the word throat. The defense contends 
on this issue the variance material and prejudices the accused. 
2. Summary of Facts: 
a) Charge III reads in relevant part: “by ordering ... to place his hands around the throat 
of ...” 
b) Everyone who has testified to hearing the order, including the statements of the 
accused introduced, agrees that the order was “to drag him by the neck...” 
3. Discussion: The defense believes that variance is a fatal-variance. “To prevail ona 
fatal-variance claim, appellant must show that the variance was material and that it 
substantially prejudiced him.” United States v. Hunt, 37 MJ 344, 347 (CMA, 1993). 
Material: The use of the word throat suggests that there was an order to choke 
(b)(6) or at the least cause his injury. It is much harsher than by the neck, as it 


focuses on a part of the body that most people associate with breathing. To allow it as 
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part of the charge, after there has been no evidence that such was the order, would 
materially effect the members’ view of the charge. 

Substantial Prejudice: The use of the word “throat” without any evidence that it 
was used in Major Paulus’ order has potential to cause substantial prejudice. As 
mentioned above, it focuses on a more specific part of the body than the actual order that 
was “by the neck.” In so distorting the actual wording, it makes the order on its face 
appear far less reasonable than the order to which the government has presented 
evidence. 

For the above reasons, to allow the charge to stand as written will substantially 
and unfairly prejudice the accused. 


4. Relief Requested: The defense respectfully request the Military Judge order the word 


“throat” except out of Charge III and the word “neck” substituted therefore. 
5. Oral Argument: The defense respectfully requests oral argument in support of this 


motion. 


November 8, 2004 
Date Keith T. Higgins 
Defense Counsel 


1 certify that on November 8, 2004, I caused a copy of this motion to be served on the 


trial counsel via hand delivery. 


eith T. Higgins 
Defense Counsel 
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Charge 1: Violation of the UCMJ, Article 92 


Specification: In that Major Clarke A. Paulus, U.S. Marine Corps. on active 
duty. who should have known of his duties at or near An-Nasiriyah, Iraq, on 
or about 5 June 2003, was derelict in the performance of those duties in that 
he negligently tailed to properly safeguard the physical health, welfare. and 

treatment of (6) as it was his duty to so do. 


Charge IJ: Violation of the UCMJ, Article 93 


Specification: In that Major Clarke A. Paulus, U.S. Marine Corps, on active 
duty, at or near Camp Whitehorse detention facility in An-Nasiriyah, Iraq, on 
or about 5 June 2003, did maltreat &)® _ a person subject to 
his orders, by forcing the said )@) to lie naked on the 
ground of the detention facility for about ten hours and by failing to provide 
proper medical care to the said () 


Charge HI: Violation of the UCMJ, Article 128 


Specification: In that Major Clarke A. Paulus, U.S. Marine Corps, on active 
duty, did, at or near An-Nasiriyah, Iraq, on or about 5 June 2003, assault 
(b)(6) by placing his hands around the neck of the said (b)(6)_ 
(b)(6) and dragging the said ()) by his neck to 
another location within the Camp Whitehorse detention facility. 
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UNITED STATES 


vs. 
Major 
Paulus, C. A. 
and 
Sergeant 
Pittman, G. P. 


Proceedings of a deposition, 
Mr. Zimmerman, Houston, Texas 


a 


Deposition of 


(b)(6) 


eee ses es es ee 


held at the Law Offices of 


, on 3 June 2004. 


PARTIES PRESENT 


DEPOSITION OFFICER: COLONEL APPLEGATE, USMCR 
TRIAL COUNSEL: MAJOR L. J. FRANCIS, USMC 
DETAILED DEFENSE 

COUNSEL: CAPTAIN T. F. JASPER, USMC 
DETAILED DEFENSE 

COUNSEL: CAPTAIN W. A. FOLK, USMC 
CIVILIAN COUNSEL: MR. KEITH HIGGINS 

ACCUSED: MAJOR C. A. PAULUS 
ACCUSED: SERGEANT G. P. PITTMAN 
WITNESS: (b)(6) 
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The deposition was called to order. 


DO: The time is 1106 on the third of June 2004. Before we 
proceed, and let me just set off with Major Pittman on 
the -- 

CC(MR. HIGGINS]: Major Paulus. 

DO: Excuse me. I apologize. Major Paulus on the reading of 


the rights and administrative issues. 
Is Major Paulus ready to proceed? 


CC([MR. HIGGINS]: He is. 


GC: Commanding General, Marine Corps Base, Camp Pendleton, has 
directed this deposition by the Appointing Orders, dated 
11 May 2004. 


The following persons are present: Colonel Applegate, 
as DEPOSITION OFFICER; 

Major Francis, as GOVERNMENT COUNSEL; 

Captain Folk, as DETAILED DEFENSE COUNSEL for Pittman, 
Captain Jasper, as DETAILED DEFENSE COUNSEL for 


Major Paulus; 
Mr. Higgins, as CIVILIAN DEFENSE COUNSEL for 


Major Paulus; and. 
Sergeant Pittman and Major Paulus are both present, the 


two accuseds in the case. 


Sergeant Johnson is the court reporter and he has been 
previously sworn. 


I'm a judge advocate certified and sworn under 

Article 27(b) and 42(a). I have not acted in any manner 
which might tend to disqualify me from this deposition. 
And I'm ready to proceed at this time. 


The accuser for the charges is Lance Corporal Prokuski, 
and the charge sheets have been previously given to both 
defense counsel. 


The Appointing Orders are right here to review by the 
defense counsel, and provided to the defense counsel 


after this proceeding. 


DO: Thank you. And with respect to Sergeant Pittman, is the 
sergeant ready to proceed Captain Folk? 


DC{[CAPT FOLK]: Yes, Sir. 


DO: 


Would defense counsel please describe qualifications, 
status as to oath and readiness to proceed. 


DC[CAPT JASPER]: Yes, sir. My name is Captain Jasper. I'm 


DO: 


gualified and certified in accordance with 27(b), and 
sworn under with 42(a) of the Uniform Code of Military 
Justice. I've been detailed to this court-martial by 
myself, in capacity as Senior Defense Counsel, 

Legal Services Support Team Delta. I have not acted in 
any disqualifying manner, and we are ready to proceed. 


Okay. And would civilian defense counsel do the same. 


CC[MR. HIGGINS}: Yes. I'm a member of the bar of the State of 


DO: 


California and the Commonwealth of Massachusetts. I'm 
also a reserve officer in the JAG Corps, United States 
Navy. I'm qualified and certified under 27(b), and I've 
also been previously sworn in this court-martial to 
represent as civilian counsel. My business address is 
46 Wachusett, Worcester, Massachusetts 01609. 


And Captain Folk, could you do the same. 


DC[CAPT FOLK]: Yes, sir. I'm a judge advocate qualified, 


DO: 


certified, and sworn in accordance with Articles 27(b) 
and 42(a) of the UCMJ, I have not acted in any 
disqualifying manner in this court-martial, and I was 
detailed to represent Sergeant Pittman by the 

Senior Defense Counsel for Legal Services Support Team 
Echo. 


Thank you. I am not an accuser, and I have not acted in 
any disqualifying capacity. I am a judge advocate 
certified and sworn for Articles 27(b) and 42(a). 


I am a field grade officer in the United States 
Marine Corps Reserve. My training includes members 
of -- in the bars of California, Arizona, Texas 
Commonwealth of Virginia, and Maryland. I am neutral, 
detached, impartial, and fair. 


Does any party wish to voir dire me at this time? 


A negative response from all counsel. 


DO Major Paulus, the purpose of this deposition is to take 
and preserve the testimony of a witness for the use of 
trial or investigation. By "preserve," I mean that we 
will take the testimony, put it in a form in which it 
might be used at trial by court-martial. This 
deposition may also serve as a discovery device and 
allow the parties to learn strengths and weaknesses of 
thera: cases. 


Do you understand what I just told you? 
ACC{MAJ PAULUS]: Yes, sir. 


DO: Thank you. Do you have in problems or disabilities in 
reading, writing, understanding, and speaking the 
English language? 


ACC[MAJ PAULUS}: No, sir. 


DO: Um, and I assume that if you would choose to do so at this 
time, to look at R.C.M. 702 in your counsel's Manual for 
Courts-Martial as I advise you of your rights. 


You also have the following rights: To be present at 
this deposition except when you, without good cause fail 
to appear after notice of this deposition, you are 
disruptive, or the deposition is ordered instead of 
production of the witness on sentencing and the 
convening authority determines that the interest of the 
parties and the court-martial can be adequately served 
by the oral deposition without your presence. And you 
also you have the right to be present and represented by 
counsel. 


Do you understand these rights? 
ACC[MAJ PAULUS]: Yes, sir. 


DO: And once again, if you choose to do so, please look at 
R.C.M. 506 in your counsel's Manual for Courts-Martial 
as I advise you of your rights to counsel. 


You have the right to be represented by civilian counsel 
at no expense to the government. That means, you or 
someone acting for you would have to retain a civilian 
lawyer if you wanted one. You have the right to be 
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another military counsel of your own selection if that 
counsel is reasonably available. 


Military counsel of your own selection are provided to 
you free of charge. 


Do you understand these rights? 
ACC[MAJ PAULUS]: I do, sir. 
DO: Do you have any questions about your rights? 
ACC{MAJ PAULUS]: No, sir. 
DO: Do you wish that Captain Jasper continue to represent you? 
ACC [MAJ PAULUS]: I do, sir. 
DO: And you also wish to have Mr. Higgins represent as well? 
ACC{MAJ PAULUS]: I do, sir. | 
DO: All right. Now, Sergeant Pittman, I want to go over the 


same 1ssues with you as well, although we've done so 
previously in the deposition of Lance Corporal 


(b)(6) 


The purpose of this deposition is to take and preserve 
the testimony of a witness for use at trial or 


investigation. By, "preserve," I mean, that we will 
take the testimony and put it in a form at which it 
might be used at trial by court-martial. This 


deposition may also serve as a discovery device, and 
allow the parties to learn the strengths and weaknesses 
of their cases. 

Do you understand what I just told you. 


ACC([SGT PITTMAN]: Yes, sir. 


DO: Do you have any problems or disabilities in reading, 
writing, understanding, and speaking the English 
language. 


ACC({SGT PITTMAN]: No, sir. 


DO: And once again, as I informed the major, please look along 
if you so choose at R.C.M. 702 in your counsel's Manual 
4 
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for Courts-Martial as I advise you of your rights. 


You also have the following rights: To be present 
except when you without cause, except you, without good 
cause, fail to appear after notice of this deposition, 
you're disruptive, or the deposition is ordered instead 
of production of a witness on sentencing and the 
convening authority determines that the interests of the 
parties in the court-martial can be adequately served by 
an oral deposition without your presence, and you also 
have the right to be represented by counsel. 


Do you understand these rights? 
ACC{SGT PITTMAN]: Yes, sir. 


DO: Once again, if you so choose, look at R.C.M. 506 in your 
counsel's Manual for Courts-Martial while I advise you 
of your rights to counsel. 


You have the right to be represented by civilian counsel 
at no expense to the government. That means, you or 
someone acting for you would have to retain a civilian 
lawyer if you wanted one. You also have the right to be 
represented by Captain Folk, your detailed defense 
counsel. You also have the right to be represented by 
another military counsel of your own selection, if that 
counsel is reasonably available. Military counsel of, 
including counsel of your own selection are provided to 
you free of charge. 


Do you understand these rights? 


ACC([SGT PITTMAN]: Yes, sir. 

DO: Do you have any questions about your rights? 

ACC(SGT PITTMAN]: “No, sir. 

DO: Do you want Captain Folk to continue to represent you? 


ACC([SGT PITTMAN}: Yes, sir. 


BOs And you also have civilian detailed defense? 
ACC{SGT PITTMAN]: Yes, sir. 
DO: And you also have civilian detailed defense counsel. 
ACC Yee. 27% 
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DO: Captain, would you put on the previous understanding of 
his civilian counsel. 


DC{[CAPT FOLK]: Yes, sir. John Trainberg [ph], he is a civilian 
Bar Certified California attorney, who is also 
representing Sergeant Pittman as a retained civilian 
lawyer. He's aware of the depositions, and he's waived 
his presence. Sergeant Pittman consents to that. 


Mr. Trainburg obviously also agrees with that, and we'll 
go forward. 


DO: Thank you. Has Captain Folk adequately stated or 
accurately stated your understanding of your agreement 
with your civilian counsel's absence here today. 


ACC[SGT PITTMAN]: yes, sir. 


DO: Let me go over some of the ground rules for the 
deposition. One of my duties here is to maintain order 
and protect the parties and the witnesses from 
embarrassment or oppression. I will record but not rule 
upon objections and motions. A failure to object to the 
taking of a deposition on grounds which may be corrected 
if the deposition is made prior to the deposition lay 
such an objection. 


Objections to questions or testimony. Or evidence at an 
oral deposition and the grounds for such objection 
should be stated at the time of taking of such said 
deposition. If an objection relates to a matter which 
could have been corrected, if the objection had been 
made during the deposition, the objection is waived if 
not made at the deposition. The scope and the manner of 
examination will be the same as if it was a trial by 
court-martial. The government must provide the accused 
with any statements of the witnesses in the possession 
of the government. Any objections to this should be 
stated on the record at this time before we proceed. 


A negative response from all counsel. 


DO: All right. The government may proceed. 


GC: Just go ahead and keep your seat, but J need to swear you 
iis. Dh could et you raise your right hand. 


(b)(6) a Civilian, was called as a witness by the 
prosecution, was sworn, and testified as follows: 


DIRECT EXAMINATION 
Questions by the prosecution: 


Please state your full name? 
(b)(6) 

Spell your last name, please? 
(b)(6) 


So it's (b)(6) 
Yes. 


Now, you were formally a sergeant in the United States 
Marine Corps. Correct? 
Correct, sir. 


Were you in the reserves or on active duty? 

I was on active duty from May 6, 1996 to May? 34° 20025. 1 
was release from active duty and recalled on 

March 3, 2003. 


FO FP 0 PO BDO BDO 


I was medically retired on December 31st of 2003. 


Can you please just give us your home address? 
(b)(6) 


PO YO 


Q. All right. You stated that you:-= that you're medically 
retired. If you: could just tell -ws why it was you were 
medically retired? 

A. Medically se@ttise- for a brain tumor discovered at the 
Naval hospital in July 21st of 2003. 


What's your current status regarding that? 
About the same as it was then. 


Again, ongoing treatment for that? 
Yes, sir. 


DO P10 
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Q. From talking with your wife before, you have difficulty 
traveling; is that correct? 

A. Correct, sir. 

Q. If you could please describe what difficulties you have 
when you travel? 

A. fT can drive okay, but if I fly, the last time I flew I 
had a what's been described as a seizure. When I went 
to get off the airplane, I couldn't walk off the a 
plane. They had to bring the wheelchair on to the plane 
to bring me off. I was nauseated, throwing up in the 
hospital later on. 
So you had to be admitted into the hospital from your 
condition from that? 

A. Yes, sir. 

(b)(6) 

QO. 

A. 

Q. 

A. 

0; 
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Questions 


(6)(6) 
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WIT: 


GC: 


(b)(6) 


(b)(6) 


Questions by the prosecution: 
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Highest rank you received was sergeant. Correct? 
Yes, sir. 


What. was voir MOS? 


(b)(6) 


Did you have to go to some school for that. Right? 
(b)(6) 
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(b)(6) 


(b)(6) 


All right. So at some point, you deployed in support 
Operation Iragi Freedom. Correct? 
Yes, Sir. 


You had to be called up on active duty for that, or were 
you already on active duty? 
I had to be called up for that, sir. 


And when were you called up? 
My reporting date was March 3, 2003. 


All right. Which unit were you attached to at that 
time? 

I was called up to Reserve Support Unit Mobilization 
Support Battalion, Camp Pendleton, California. 


Gwe Did you deploy with that unit, or which unit did 
you deploy with? 
I deployed with I MEF. 


Who was your OIC at that time? 
I don't know, sir. We didn't see any officers. 


How about sam staff NCOIC? 


I think the closest would have been Master Sergeant 
at 1) MEF. “Gs2. 
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Do you know how he spelled his last name? 
(b)(6) 


@iee, =9Did he deploy with you? 
No. 


Who was in charge of you when you deployed? 
"(b)(6) 


Sergeant Sullivan? 
For the transportation part, then we reported to G-2, 
I MEF forward at Camp Commando Kuwait. 


@rey, Who is -- was it still Sergeant Sullivan who was 
your direct superior at that time, when you got actually 
iT country? 

It was kind of confusing and none of us really knew. We 
just knew when we got told to go. 


What job did you hold when you got over there? 
We're just get ready to send us up to Iraq, and general 
linguist. 


So whenever a linguist is needed, you're called and used 
in that capacity? 

They set us up with the ~- most of us went to the HET 
Teams, Human Exploitation Teams. 


oway~ All right. Let's fast forward. Did you have 
any interaction with Camp Whitehorse Detention Facility? 
Yes, sir. 


How, So? 

I was asked for as an interpreter or translator at that 
facility by Major Paulus, as he was planning to take 
over the camp from Major (b)(6) 


Do you recall when that was? 
June 3rd or 4th of 2003. 


eramye Did -- how did you receive that word? 

I was told by Gunnery Sergeant (by) I believe, that 

they wanted me. And also by Chief Warrant Officer -~- I 
don't remember his name. But he was the OIC of the HET 
Team currently there. 
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Were you asked for by name or just someone to act as a 
linguist? 

I do not know how that was. I think by name because I 
think the original request came through the battalion 
S-2 officer. 


Did you know Major Paulus prior to this? 
No, sir. 


Did you know Major (b)6) 
I think I'd met him once or twice. 


How about Major (b)(6) 
Again, I met him once or twice. 


Were you billeted at Camp Whitehorse? 
At the time, no. 


Where were you billeted at the time? 
Combat Operations Center in the university -- in the 
Nasariyah Museum. 


All right. So let's go forward to talk about June 3rd 
or 4th, when you arrived at the actual detention 


facility. What -- tell us what happened when you got 
there? 
I just -- the first day I was just out there being an 


interpreter because they weren't sure if I was going to 
be out there full time or not, so I would say probably 
from 0800 to about 16, 1700, and then went to return to 
coc that evening. 


age, §=When you first arrived, did you go directly to 
the detention facility when you arrived at Camp 
Whitehorse? 

Yes, I did. 


Did you report to anybody? 
No, I did not. 


Did you talk to anybody when vou aot there? 
I talked to Staff Sergeant (b)6 because he was 
the staff NCOIC. 


Now, at that time, when you went to the detention 

facility, what were your observations? 

Just kind of like everything else in Iraq, dusty, dirty, 

shot up @ tittle bit. 
CEL S 
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On, How about the interaction between the Marines and the 
detainees? 

A. The Marines seemed to have things pretty well handled. 

©. Were you there when any detainees arrived? 

A. Yes, 

Q. Were you there When (@)@) arrived? 

A. No. 

Q. All right. So you said late that day, you went to the 
COC, did you come back to the detention facility at all 
that day? 

A. No, sir. 

wit 

O% When was the next time you setenpiaphkmgle there? 

A: About 1000 the next day. At that point, it had been 
decided that I was going to be billeted at the detention 
center, so I had packed up all my gear and move it over 
there. 

When you went back over there, did you report to 
anybody? 
Just back to Staff Sergeant (b)(6) 

Q. (b)(6) 

A. 

Q. 

A. 

DC (CAPT FC 

Questions 

Q. 

A. 

OQ. 

Tex Yes, Sir. 
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DC[CAPT FOLK}: I'm going to make 


DO: 


DC([CAPT FOLK]: I stated i 


DO: 


WIT: 


Questions by the pfosecution: 


Now, what were your observations of (b)(6) 

First thing I remember about him is he wag outside 
laying in the yard, and so I came and wafched him, and 
it would >- it was very difficult to tef#l what he was up 
to, but I\kept thinking he was trying Zo engage us 
because he \Wwould lay there and keep h/s s Closed, and 
when I would take my eyes off of himf# I could tell he 


was looking a&eound. I know you can/t tell always, but 
he was looking\like he was looking/around intelligently, 
and as soon as Y would look at hist, he'd snap his eyes 


shut like he was\trying to hide #hat he was doing. 
You said he was laying in the 
the outside holding pens? 
Yes, sir. 


ard. That was in one of 


Let me show you a coukle photos. First one is Depo 
Exhibit 3, do you reco&nif£Ze that individual? 


he same objection I made during 
the last deposition t&%bHAh photos being proffered by 


the government. 


You might want to one on the record. 

on the last\one, sir. Objecting to 
the admission offthese two photographs. I don't know 
what their numbérs are, but thay're two photographs that 
depict a body., 


Go ahead. 


That looks/like him. 


e show you Deposition Exhibit 4. Do\you recognize 
individual? 
Tis again looks like (b)(6) 


Now, on both photographs, is that a fair and accurately 
depicture of how he looked as of the dates that you saw 
him? 

No, it's not. 
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Well, how isn't it? 

He di dn! t have any bruising in the face, on the days 
that Saw him. I don't remember below the neck, but he 
had n& bruising on the face. 


Okay. 


o other than the a anything else? 
(Witnesa 7 


shakes his head. ] 


Again, ca I get an suede) saciee for that question? 
Absent the\bruising on hisfface, I don't know that there 
was any difference. 


So absent the\bruising, 
accurate depiction of tht 
you saw him? 
Yes, “sir. 


fould you say that's a fair and 
way he looked at the time that 


Alk vights. . At: thes yine that you saw him, that very 
first time -- f 


lous agreement. What we're going to 


l 3 tach black and white copies and 


with the photos ig 


ar, I'm objecting under 403 


foundation off those photos. 


Noted. 

by the pr¢ 

What ti f of the day was this? 
About 0930, 1000. 


you said this was the 


e clothed at the time? 
Sir. 


All right. Now, you described what HIN 
his eyes, but how was he laying? 
On his side, sir. 


was doing with 


a @) 
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Any other observations that you had of him at that time? 
No, sir. Just to the point where he was asking for 
water, so I got him water. 


How did he ask you for water? 

He just asked in Arabic, so I got him some water. We 
had 5-gallon water jugs and tobk the bottle and asked 
another guard to fill it so wd can have somebody keep an 
eye on him. 


Did you observe (b)(6) drAnk the water? 
Yes, sir. 


How much dia\he drink? 
About 2-quart 


Okay. Did he 
I don't remembe 


it Up te: Arank St? 
, Sir. 


When he asked you for fater in Arabic, describe the tone 
of his voice? 
Just kind of a beg ipvig tone, I guess. Ina 
interrogative tone .\/ Just, water, water. 

é 

/ 
Was it loud? Was at\medium? 
It was quiet. ra 7 
f X : 
/ 
Quiet. Any oth¢r obsd@rvations of him at this time that 
you made? I megan, how\did his demeanor appear? 
What exactly do you mean, sir. 


Was he favor ¥ng eny part) of his body did it appear? 

What I say demeanor, I megan, he's laying there drinking 
water, but Aid it appear he was having any difficulty at 
all? 

No, sir. 


Ali Tah 
happens ffter that? 
Then the next thing he does is 
room, and so [1 -- 


So he's given water at that time, what 


sks to go back into the 


He asked to go back into a room? 
Back in the cell. 
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Okay. 

And I told him had to wait until the other prisoners had 
finished cleaning it, and once they finished Cleaning 
it, we coul¥ return him to the room. 


Okay. How w he returned to the -oom? 
We helped him\up, lance corporal, fI don't remember his 
name, we helped Aim up and then walked back into. 


Is that lance cd poral (b)(6) 


Yes, sir. \ 


SO you and (b)(6) helped him Ap, how did you help him 
up? : 
I was trying to hel 


under his back. 


What was hearing doikhg? 
I think he was pulling himfby his arm. 


Okay. 
I don't remember exact 
to help him up. 


Z but I know it took both of us 


ra 


Why were you helping 
Because he wasn't gettin 


up? 
up on his own. 


Did you have any inpressi 
up on his own? 

My impression ey ae was Jj 
Ott ivewl? for a ia he coul 


S as to why he wasn't getting 


t trying to make life as 


what happened next? 
a, and he was in the back 


Now, when you Heid him up, 
He walked into /the holding a 
part of it. 


Did you walk/with him? 
I don't rem@¢inber if I walked silde by side or behind him. 
I think beband him, sir. 


Did anybody keep their hands on him? 
No, sir./ 


So he w lks into one of the holding cells in the 
building? 
Yes, sir. 


CLYXEX 
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Questions 
(b)(6) 
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Did he answer in Arabic? 
Yes, sir. 


In all your conversations with him, was that all 
responding in Arabic? 
Yes, sir. 


Well, let's talk about when he told you he was (66) When 
did that heppen? 
When he was outside in the holding pen. 


Was this before you moved him inside? 
Yes, sir. 


Why was it that you asked him that question? 
I was directed to by Staff Sergeant wp) 


Did Staff Sergent (by6) say why he wanted you to 
ask that question? 
No, he did not. 


Siege, Did you make any inquiry why you would need to 
ask someone what their age was? 

I just figured it was general establishing, it's asking 
name and stuff, you just needed to know how old people 
are and everythina. 


(b)(6) 


All right. So from that time forward, when was the next 
time you saw him? 
Approximately 1530, LOCO Sow! “S “Suu Bets. 


Same day? 
Same day, sir. 


What happened when you observed him? 

I was called back because he had defecated on himself. 
He had diarrhea, and you could smell it half-way down 
the-other pun ldaing, “it was bad. 


Grepm. When you say half-way down the other building, 


how far are we talking? 
It was 15, 20 feet. 
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What was the temperature outside at this time, do you 
recall? 
No, sir. 


Was it hot? 
Yes, sir. 


Say again? 
Yes, sir. 


O@rey. So what did you observe? 
Him laying on the floor ina pool of his own feces. 
Very liquid, very pungent odor. 


Did it appear to be diarrhea? 
Yes, sir. 


Was he still clothed at the time? 
Yes, he was, 


You walk in and you see that, what happens next? 
Next, some of the other Marines come in and remove the 
clothes. 


Do you recall who these Marines were? 
I know it was in my statement, bu, no, I don't remember. 
I think Lance Corporal (b)(6) and a couple of others. 


ene. Then what did you observe? 
They had to tear his clothes off because there was no 
hope of getting him cleaned out there. 


wer Did vou see anybody else there other than 
(b)(6) ; 

There was somebody with him and Staff Sergent 
(b)(6) was in the room. 


Any officers there? 
Not that I remember seeing, sir. 


oe is cloth are removed, what's the next thing 
you observed? 

Lance Corporal (b)(6) dragging him out to the 
exercise yard. 


How did that occur? 
I think -~ I’m pretty sure he w 
I'm not sure the exact words th 


told to take him out. 


s 
t were used. 
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Who? 
I'm not sure exactly who. 


Sresee 


So he dragged him cut kind of an "Ss" shape around the 
concertina wire, and cut the door to the corner, and 
then there was a drop off, probably about the brace on 
the chair, 12 to 18 inches, into the middle of the 
exercise yard. 


Did you observe the entire dragging? 
Yes, sir. 


How far would you say it was? Taking into account the 
"S" turns and all. that? 
Probably 10 t6 12 vards, sig. 


Srewe §=—WES (b)(6) naked at this time? 
Yes, sir. 


How did the dragging occur specifically? Where was he 
being gripped at on his body? 
Around his head. 


How? chivy 
An arm under the chin, kind of pressing the wea 
upright up in here, and Lance Corporal b)(6) was in 


their, kindof crouching and pulling him Dackwards. 


So with the forearm, left forearm? 
I don't remember which arm. 


You just know that it was like this? 
I don't remember which arm it was. 


So you have one hand behind the head, and a forearm 
under the chin? 
High up. 


So right on the top of the chin, right underneath? 
Yes, Sir. 


What was hearing doing -- do you recall who was doing 
that? Who was doing dragging him by the head? 
I was told who it was by the NCIS officers. 


But you don't recall? 
I knew who it was, cne of two people, but I know them 


CUXXE 


well enough to differentiate. 


Q. And the two people being? 

A. Lance Corporal wy@) Sr Lance Corporal -(b)(6) 

Q All right. Lance Corporal (b)(6) do you recall what 
he was doing at this time? 

A He was watching the prisoners at the -- 


Questions by the prosecution: 


Q. Just for clarity's sake, as you sit there and as you 
based on your recollection, no one telling you who was 
doing the dragging, you can't say who it was. Right? 


A. Yes, sir. 

Q. One of two people? 

A. Correct. 

Q. I just want to clear that up. Okay. So coming back to 
mv question where we left off at, Lance Corporal 
(b)(6) , What do you recall him doing? 

A. 1 qon’t, sir Actually, I was following the person who 
was dragging (b)(6) out to the yard, and watching him 
in the yard, while they went to get other prisoners to 
clean up. 

Q. tems = =Describe the defecation on ()6) during the 
‘eid incident. Meaning, where was it on his body? 

A. All over from about his naval down. 

Q. mmm What would you estimate was (b)(6) weight 
from what you observed? 

A. Around 200, 210. 

Q. During the actual dragging episode, what was -- what 
were his legs doing? 

A. I don't remember, sir. 

0% How were his arms? 

A. I don't think he was doing anything with his arms. 

Q. I'm saying, were his arms at his side? 

A. I believe they were at his side, sir. 


CUXXEX 


N 


ae) > OO PF 0 


Pr O FP O DO 


PO BO 


PO PO PO PO YD 


1 


Wiss Eran, 
Do you recall whether he was trying to raise ame because 


Lance Corpora: (p@6) was dragging 

I-don’t récall that, sir. nie 
Did it appear that me was providing 
any assistance? 

No, sir. 


When you say, no, what do you mean? 
He did not appear to be providing any assistance to 
anyone. 


Was it dead weight? 
It looked like it was, sir. 


ESP. & § (b)(6) making any noises or saying 
anything the whole dragging incident? 
Not that I remember, sir. 


ep. What was ycur impression of (b)(6) condition 
at that time, during the dragging incident? 
He might have just ~- still playing with OS;.. Lrying. to; 


but he just had diarrhea. So it was hard to do anything 
at this point. 


Gp. = =What do you mean by that? 
Having diarrhea really wears your body out, sir. 


owe 3=Did you think he was sick at all? 
i didn’t. know, sir. 


Did you have diarrhea at all while you were over there? 
Yes, sir. 


What kind of treatment did you get? 
I got full bags of IV fluid. 


Where did you get this? 
It was in Nasariyah from the 15th MEU up at the 
university. 


Was it Lieutenant Commander ‘@) that gave it to you? 
No, sir. 


Do you recall who gave it to you? 
A corpsman with the 15th MEU. 
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Do you know what his name was? 
No, sir. 


eweye So again, going forward in time, during the 
dragging episode, do you recall any officers being 
present? 

I know at some point Major ()@6) and Major Paulus 
walked up, but I don't know exactly when. 


Do you recall them saying anything? 
No, sir. 


: - So where was (b)@6) left? 
In the middle of the exercise yard. 


This was outside. Right? 
Correct, sir. 


Was the sun overhead or was he in the shade? 
He was just in the sun a little bit, sir. 


And you can't recall what the temperature was at this 
time? 
It was hot but that covers a lot of ground out there. 


Which is your definition of hot? Can you give us a 
range? 
Probabiy 95 plus. 


vommm-«— si So he's left. He's put out there, what happens 
next? 

He's given water. He's put out there with water and 
he's pretty much left there. 


Did you see him drink any watter at this time? 
No, sir. 


What was he doing? 
Just kind of laying there, sir. 


What do you mean by lying there? 
He was lying down. He didn't get up. I just remember 
him laying out there. 


Did anyone try to talk to him at all? 
JI don't remember, sir. 
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Do you recall if he was saying anything? 
He was moaning some, sir, but I don't recall anything 
that sounded like words. 


Just mumbling? 
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Yes, sir. 
by the prosecution: 


Did you see him receive in medical care? 
I saw HM 3 (b)6) give him a quick vital sign check. 
Everything appeared to do be in normal range. 


Did you hear (b)(6) tell anybody that? 
I asked him what he was doing and he said he was okay. 
That may not be the exact words, but that's the meaning. 


Did you observe any conversation between Weeks and Major 
Paulus? 
Yes, sir. 


What did you hear? 
I was in a spot where I could see them talking, sir. 


How long were you watching (b)@6) during this 
conversation? 
Probably 20, 25 feet away, sir. 


How long after the dragging incident stopped, did this 
conversation take place? 
I would say probably 20 to 30 minutes, sir. 


Game = =So up to that noint in time, we got the 
conversation with ()@) when's your next observation of 
(b)(6) = Aas 

I believe it's about Saek@. They woke me up and I forget 
who I. had to go talk to about what, but (6) was 
laying next to the fence with his legs -- I think it was 
his left leg on the ground, and his right leg crossed 
over his left leg. 


Game Was he laying on his backside? 
On his back. 
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On his back. When you say his legs were crossed, what 


do you mean? 
Okay... Lake think, six’ at's opposite 1 can’t get. my 


right leg to do this but -- 


Did he have his knee up? 
Yes, sir. 


So he -- 
Kind of like this. 


So his lift leg up with his right leg crossed in a shape 
of a number four? 
Yes, sir. 


Now -~ okay. So that's what you see. Anything else 
that you heard? 
He was making noise. It wasn't words. It was 


incoherent noise. 


What do you mean? 
Moaning and groaning, sir. 


What was he doing with his hands? Could you see? 
I don't remember, sir. 


geese. Do you recall who told you that? 
No. I do not. 


Do you -- could you smell anything? 
No, sir. 


All right. Anything else significant? 
No, sir. 


The deposition recessed. 


Questions by the prosecution: 


Questions by the prosecution: 


Q. Where we left off is talking about your observations of 
(b)(6) around 2230, there abouts. At that time, was 
provided any type of medical care? 

Not at that time, sir. 


Did you have any knowledge whether medical care was 
going to be provided for him at that time? 
I had no knowledge either way, sir. 


Did you see anybody that was giving him an Iv? 
No, sir. 


Other than (6)6)., did you observe any other corpsman or 


d0OC @ _—~eem~ememt, check out (b)6) 
No, sir. 


a hn en 


Questions by the prosecution: 
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Okay. Where did you learn this igfformation? 
Fg@om the HET Team. i 


interrogatign? f 
Yes, sir. % x 


Can you “oeain 
Probably 103 


Okay. Did you sak 
interrogation? 
Yes, sir. 


Did he indicate 
a source of inteffl 
They said they ¥ “been able to get any information 
from him. £ 


Did you know yf Ha!.was for (b)(6) at that 
point? Pi ESw 

No, sir. I ¢ I Qing to go down to, I think 
it was Bazrd@ } it. a good prison camp at the 


time. Be s@nt to that. 


Why? Yea 
Because hg was a Baath Party mek and he had the 
involveme t with a 507 ambush. 

Okay. ou weren't -~ were you present during the actual 
interroffation? YN 

I was Fresent on the compound, but T" was not present at 


the ingerrogation itself. 
Okay.g All right. I'm going to shift gears on you a 
little bit. Now, I want to talk about Sergeant Pittman. 
All right? 
Yes, Sir. 
COKEX 
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Dad you ever observe Sergeant Pittman strike f detainee? 


I d&not remember names of the detainees ff 


ing what period of time did you Sbserve this? 
That night, and I believe the next nigfit when he brought 
the prikoners into the compounds. 


What did“‘you observe him do? 

I observed him kneeing prisoners jf the stomach, kneeing 
and punchirig in the soft tissue, #nd also kicking the 
outside of Be knee. 
Did you ever Noserve him do th@t to (b)@6) 2 
No, Sar: 4 F 


CC([MR. HIGGINS}: What day lyre you taking about. 


Questions by the prosecutionh, 
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Is this the first night frou were in the camp? 
Yes, sir. f 


So is this the night #eu saw 6) with the dragging 
incident or the nigh? before? 
The night of the ie incident, sir. 


Okay g Nine next night? 
Yes; sir. ; . 
Okay. When yo, sod you coh know who -- was it just 


aa ‘ 


When they wefe pecuent the chip, Sir. When they were 
first brougft into the camp, Ehey were searched and 
worked ove7f, if I can use tha _ They were worked over a 
little bif¥ upon initial entry xo the camp? 


What dofyou mean, “worked over"?* 


Like Ifwas describing with the kn ee, Strikes and the fist 


to the abdomen. * 
Whatfwas the purpose of this? ‘he 


To fake them more compliant with the 
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Then, Why do you to be more compliant? Bat do you 


To ensu®&\ there would be no future resig 


Wouldn't Wt appear that the detaineesge 
the time? %:.. : 
No, sir. BS 


ss the answer? 


GC: No. Ne 
\ 
Questions by the prosecutn 
Ox If they were resisth enting to comply, and using 
them to enforce cotigziance, ghen what's the purpose of 
striking them? Do a 
CC[MR. HIGGINS]: Objection. 


DC(CAPT FOLK}: Same objection. 


DO: 


WIT: 


Questions 


Q. 


A. 


You can answer, if yougc 


It's the same answerg esaid before. Just to ensure 


t the strikes. You 


Okay. All right# Let's talk ab 
i hat do you mean by the 


said strikes togfhe soft tissue,¥ 
soft tissue? § ; 
I was told thag 
Like the soft ftissue of the abdomerk 
Sergeant Pittghan, that wouldn't leaw 


I was told by 
,a mark on them. 


Okay. Wellf ect in your mind 
a time tha¥ ke somebody in 


the stoma, 


they had the prisoners strip al Ng 
y searched the clothes, gave a cav¥ty search of 
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No, Sir. 


Bm me stop you there. A knee to the snghminal region 
she prisoner? ge 


How seen. gauge range, one y ole barely grazing, ten 
#{d have been bone to 


Five. 


Fife? 
Yes, sir. 


Okay. | fed the knee to the stomach. 
What else? iy 
Also, punches to the% 


ré 


So you said the ce 


Now, that was g 
Yes, sir. Sefgeant Pittman, sélyeant Rodriguez, and 
Lance Corporg. 


_ the camp? 


fat kind of strikes? 
e same as I was describing. 


Is this 1S a person you were recollecting? 


J 
N 
SN 
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J 
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Aweas this a different prisoner? 


any noise? 


He was kind crying in seinfll not crying, but you 


What was the stig k doing yoo to being struck in that 
manner? 

He originally ha een g#ought to the camp and directed 
to give him specia tregtment. So there was an old 
bathroom, so we se of those up to put him in there, 
you know, secure and erything, and then we were told 
no special treatment 
and that's when he w 


Okay. So he was mot used the word "beaten" 


but where did tha 


ith his fingers a 


The witness # 
j two indicate three 


rectangle, ¥ 
separate hg 


' passageway, and this is the er. The sheik 


fnis room. 
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A. 

Q. 

A. 

Q. A 
Sergeant Ba tman or ey cn 

A. : Sir. va 

QO. How about chaisther bri eonee that you saw Sergeant 
Pittman strik Jj 

A. I did not see ay aggpessive gestures by the prisoners, 
Sir. ‘ Wy 

Q Did you observe hit strike anybody else? 

A I observed, other fffhan this sheik, a couple of 
prisoners. I dog Eemember exactly how many it was. I 
think it was twof 

Q. What kind of d you observe? 

A. The abdominalfstrike witth fist and knee and the kicks to 
the a i the knee’ 

Q This is Se#geant Pittman? 

A Yes. f 

Q Okay. Yet's go back to the eik, other than the knee 
that yom saw Sergeant Pittma ive to the sheik, 
any otMier strikes by Sergeant* 

A. Not that I recall, sir. 

Q. Any Pther strikes by the Marines 
Sergeant Pittman? 

A. Yes, sir. 

Q. What? 

A. funches to the stomach. 

Ox Who was doing the punches to the stomac 

A. I do not remember, Sir. 
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pe bathrooms, and he was held over here by 


/ 


you give me -- if it's not Sergeant Pi, 
ee Other possible people that it could yive been? 
Mey lieve, it would have probably been dence Corporal 


6) ed 


ma See Sergeant (b)(6) 
Not thags, 1 remember, Sir. 


, uF 
Let's ta about Sergeant Pittman's role there at the 
camp, or dt-the facility. What was his function? 
He was a gird at the ccs A 
: y 
4 


guard, but whag’ ~~ did he have any type 


eute gy 


; L 


Okay. He wa 
of leadership pi 
Not that I reca 


Okay. What was fils positigh in relation to 

Lance Corporal (6) F 

He was a sergeant ‘and Lange Corporal (b)(6) was a lance 
corporal. I don't “think/they were even on the same 
shift. y 


Well, how was it, if 
together with the she’ 
Because I saw them. / 
But you don't know’ why thy 
Let me go back tof finish - 
g 
Okay. w Sk 
Because initia¥ly, when this Nek 
had instructigns to give him & 


u know, that these two are 


{ were with the sheik? 
ver ing that question. 


cial handling, and then 
wyed, they brought the 

€ holding cell and “Bom what I understood, 
it was pretty typical how the prig@pers were treated. 
They were /give all the different Sissy kes to make sure 
the curiae submission, and then he | ws left there. He 
asked fof some water. He asked for Bayer beads, so 
those wére returned to him. ws 


Okay.f When you say "special treatment" Wp 
meanf . o 
He Was isolated from the rest of the prisdl 


befause here's the cell, and over here, th&S\& was some 
2S 


né guard, just to ensure that he didn't get & 
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ewe AlI]oxigbt. Other Las ance Corporal, 6) Sergeant 


being there 
mies e there? 


there? 


Faff Sergent 
(b)(6) 


eerie , that's 
wha ave to cRaers ee meOD. Le he came in. Hl 
qi@n't_know anyerr® 5 mertiomntinetien int . 
OU_CVeY Mob tnineme i |e or 
Major US 


Okay. Let's go back just for a moment and talk about 


(b6) ; episode, from the time that you saw 
eft, where he was left, after the individual 
drug him cut until the time you saw (6) again 


right around 2Q30, did you see Major vraulus at any time 
during that time frame? 
Yes, Sir. 


What did you see him doing? 
I saw him walking and talking to Major (b)(6) I 
believe he came and talked to me too, but --~ 


What time frame was this? 
In -- probably about 17, 1800, just before sunset. 


Where was this? 
Same general area. 
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As (b)(6) 
The whole compound area. 


Do you recall when Marines had to be put on alert 
because of protestors coming? 
Yes, Sir. 


How long did that period last? 
I think it was about two hours. 


From rouchly wher to when? 

Probably 13 to 15 coming. I don't even remember the day 
it was. J rememier going and doing it. 

Do you recall whether it was before or after the 
dragging incident? 

After, sir. 


Was it still day light? 
Yes, sir. 


Did it end when it was still day light? 
Les, Six; 


That's all I have. 
CROSS-EXAMINATION 


by the defense (Capt Jasper): 


‘ oor - Concerning the 
dragging incident ‘= . ee , pce pated: 
. . - : ‘ ; : Fre sre dé Fad wT 
aie donate ea Wet Vee el ri tat te 
YeS;y. LE-as possible, sir, Cassin 


Any, concerning the fact you had diarrhea out there, did 
you receive adequate care from the 15th MEU? 
Yes, Sir. 


Did they ever teil you what caused the diarrhea? 
No, Sir. 
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In fact, there were a4 lot of Marines who had diarrhea? 
Yes, Sir. 


All right. In your interactions, your dealings with 
(b)(6) did he ever express any concern for his well 
being? 

Who, sir? 


(b)(6) did he ever Convey to you that he was sick? 


aterthen Request for water, no. 


Did he ever tell you that he was injured? 
No, Sir. 


Did he ever tell you that he was in any type of pain 
whatsoever? 
No, sir. 


: : he 
Did pan have the Opportunity to do that if yee wanted 
to? 
Yes, Sir. 
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Q. as Did you interact with weveral other 
tainees at this facility? g 
A. 4, SEX: 
fis 
Q. ny of them, at any time, eyer approach you and -- 
GC: I say. 


Questions 


Q. gheant. Did anybody ever 
express igfainees ever express 
Mr. (b)(6) 

A. No, sir. 

DC[CAPT JASPER]: ThaW¥A all I ha¥e, thank you. 

DC{[CAPT FOLK]: Could ji rive minutes? 

DO: Absolutely. ecess, the time is 1245. 


The deposition recessed. 


DC[CAPT FOLK]: The time 
Co. bring up, I's 
previously mari 
going to SON sy 


Captain, I have one more issue 
g\to hand to you what's been 
da E“A for identification, and I'm 
© prosecutor a copy of this document. 
oer 1 


GC: Okay. Have 


i e€ court 
exhibit in o 


Oorter mark it the next deposition 


DC{CAPT JASPER]: 
Captain 
this poi 


w defense counsel here, 
by an unknown person at 


also. going to 
lk, one page wri 


CC[MR. HIGGINS]: t least unknown to u 


Now handing Defense Ex 
eant (b)(6) 


DC(CAPT JASPERY: 
to 


Questions by/the defense (Capt Jasper): 


do you recogniz 
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Q. B you recall when you wrote this document? ff 
A. maclieve it was the day after (6) died. @fThat's the 
Mec™ment that I've prepared at the requesg 
Paulus tg 
Q. @ any additional pages to this agg ment or -- 
A. we additional pages, I do not kngw where they 
are Re 
Q. Who did yo&{\provide this statement ups 
A. Major Paul asked for statements. # 
Q Is everythingtiin the statement trug and accurate? 
GC Can T take a 1dB% at this. F 
Aig 
DO: I’m sorry. Pick Wyose up. I t&ink there's a pending 
question, why don you restate that. 
i 


DC(CAPT JASPER]: We withdrawStihat question, Six, thank you. 


DC[CAPT FOLK]: Before we go anh, furpher, I'd just asked that we 
run some copies of chee, gnd I would like a couple of 
minutes to go over thalfagocument. 


CC([MR. HIGGINS}: We're not -- yyuyere Just trying to identify 
what this document was? Me re not offering it as 
testimony -or. part of fh st imony Or exhibit in the 
court-martial for ue eachms Sit for. We're not offering 
this for any evidiary p Ribose other than to try to 
figure out who wre it. RN 


WIT: I wrote it, sir 


DC[CAPT JASPER]: Thank yg 
DO: And I'm just g@ing assume that wad take another recess 
so you can logk at this document. Sy, 


We're off tBe record, the time is 13S 


Pa 


DO: Let's gogback on the record. The time & 


CC{[MR. HIGGINS] p By agreements of the parties, the t exhibit 
in ord@r is not offered as evidence of any and 
this #s merely cone for identification purpdc@&s and will 
/ CLXKL 
40 


amvtee be exhibit 
aer-mabe-t- anding 
fense coun 


YTial counsel 
Captain Folk. 
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DC{[CAPT JAS@eRT:” 


Sergeant 6) 
CROSS ~EXAMINATION 
Questions by the defense (Capt Folk): 
Q. Sergeant (b)(6) I have a couple questions for you 
that don't have anything to do with what you testified 


to today. I received a packet of documents from the 
government labeled Grant of Testimonial Immunity and 


order to testify, and some other things along those 
lines. Those documents are addressed to you as Sergeant 
(b)(6) maybe I'm just confused, but are you 


Still in tne Marine Corps as a sergeant or are you now 
medically retired? 


A. I'm medically retired. 

Q. So when they say Sergeant O)03.%. = that’s incorrect. 
They should say Mr; (b)(6) Right? 

A. Yes, sir. 

O. Are you -- again I may have missed this, are you 


testifying today pursuant to that grant of immunity or 


A. I would have testified any way, sir. 

Q. 

A. 

Ou @mesk. Your first day at Camp Whitehorse, as a. 
Translator was § June 2003; is that correct? 

A. I'M Mot Sure, ‘sir. 2 Rind of lost track out in the 


BO 
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desert. 


I think you testified earlier that -- 
It was a 4th or probably the 5th. 


I think what you testified was that you arrived on 
June 4th and worked from 10 to 1800, then went back to 
get your gear? 

[Inaudible response. ] 


Is that -- can you give an audible answer. Does that 


sound correct? 
Yes, sir. 


You were assigned to work as a translator to provide the 
service from the Marines working as guards at the camp. 
Correct? 

Yes, sir. 


YOu @ad,nomttTTEes that related to performing’ the 
‘aoaort nation "mn SO ril=processing phase of 


detaigetsz name 
Y ee Laas TEGUES ET me 


time 


arnetete a couple of 


cD) 


But you ,pererBut hanhmen—cereiTretssmy the 


in-@®@ocessingwaartion? 

No, 

Your invg mere in the in-proseessTTig period then based 
on @ur first being soyetime around June 4t and your 
exposure would Dope S CDS ela aeanenstealab lah a 

Yes, 

When you tesStitre@ty that Speremreermsteasading o = 
IN-Pproce SSeememseriod, delivering Somesef these strikes 
and @fows that you descr hed" hen you descrjeet that 
purpose or triat=wepld Ge to ensure compligfice of that 
with ordensmehet™ would have been whal wel were told by 


the @€opile at the detaingse—fectTity at Camp WhYytehorse? 
Vesorsivs oe SaaS ——— woe 


So your Opftssen, 1S bas Qéeer=ineamge y “Or second-hand 


knowleggeapeorGained from ot fier Marines: 
Yes,@sir. 
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on ©) PrP wo 


we 


were never told -- well, strike that quest ign. 


Kyou testified earlier that the only striges you 
ssaw delivered Marines to detainees was @oring this 
Massing phase of the detainee cycle, ger lack of a 


rd; is that correct? 


4 Ri ig 
And that wétild Melo include these 4s rikes you saw 


aro-processing of the #Bheik take place? 
When he was actumlly in- vecbenae tg 


the facilitv. he 
was in- processed m the ock that (6) 
had been in. 


Where the excrement: 
things? 
Yes, Sir. 


Wee J 
And the Marines that we asfigned to this included 
Sergeant Pittman? Oy 
I do not know, 1 was not ‘p¥esent for it. 


Maybe I'm confused then. 
Saw, administered -- al¥ 
administered was during 
Yes, sir. 


said all the blows you 
the ps strikes that were 


in piGcessing? 


Was the with the exgfeption Of Hk sheik then? 
He was not officiaffly in-process€q to begin with because 
he was getting #f¥cial treatment.- aWhen that special 


Upc hen he was in-pr@eessed as the other 


treatment endedgs 
prisoners. 7 


irst come in contact wt 


When did yours the sheik? 
he was there, I don't re tember the exact 


The first daff 
day. f 


pi belief © the next day, six. 


Yes sir. 
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PO PY 10 


meupon the sheik's arrival at the detentiogffacility, 
wdid you first come in contact with him? 
un as he arrived, sir. if 


Becauseiiney wanted somebody who could SPB k Arabic to 


talk to aN and try and tell him that h i and just 
talk to Fy and try to communicate with/#fim where he was 
going, aay he was going. ey 


So you were Ska 
assigned ther 
Yes, sir. 


And who seserate fo. -act’ in that fg pacity? Who 
informed you th NAthat was going bea? your duties? 

Staff Sergent @«@) ce belveve. At this point, 
I don't remember ft®%& sure. 
And do you recall wh 
incident that -- whak 
first came in contact” 
Afternoon? Evening? 
Afternoon, sir. 


time on fat day after the w@) 
ime of tHe day it was that you 
of sheik? Morning? 


And at this time, ugk standing was that he was not 
supposed to be in-process@ey 
receive what you called '¥ 
Yes, sir. 


cM hy 
CR 


oe treatment"? 


= 


j oe 
And Staff Sergent (by) old you that this sheik 
needed this special ty@éatment? oe 
Yes, sir. He said hefhad been ogtfered to give special 


treatment by the == i 


yenated with the 
battalion commandes \ 
fi AN 


it changed. 


Who gave you the order? 
We were just t@ld -- again, it was 


Staff Sergent , 6) but I aN tate this 
with certainty, Slr. 3 


Were you ad Lhe Sheik Lor Chat. entire per iW 
No,. S40. A : 


- _ ‘ 
ne 


PrP —O PO 


PO 


GC: 


Pwo YP oO 


°° 


m sorry? 
sir. 


ou know who was with the sheik for that, 
hree-hour period? ee 
t remember, sir. 1 know there was Afways someone 


; Ve 
Team was conducting tH 
vay: 


Yes, sir. 
a; 
Which I ea 
corner. Ne 
Sition Exhiba@t 5. 
Se r 


I think it is Dep® 


So the sheik was kept, for th#se two or three hours in 
that interrogation r f 

Yes, Sir. There were¥Vactuglly two buildings, side by 
Side. The one closesttiwag not -- it didn't even get 
cleaned up. They just yhe stayed in the interrogation 
room, and the one on th ther side from the holding 
facility was cleaned up the sheik. 


. , 
You're not aware of yfat waSitaking place in regard to 
if sheik? 

No, Sir. 


Probably reading 
LSS [Sirs Aa 


When did you Become involved again 
on that cay fPi lowing, after he arris ? 
When they pupided him back in for in-pee 
special tregtment. 


“a 
What was ypur uncerstanding of why the s 
was needed? %, 
Because Marines had been shot at in the ciN®&\ he was 
from. 3 don't remember what city he was frm 


again, you said it was Staff Sergeant 


told you that this special treatment 


ci as ending? 
eo g 


I BARieve so, sir. Like I said before,gl can not state 
tha ate th certainty. a 

It SOUngS, then would you agree thaty 

sheik waégs.almost being punished? . 

Yes, sir.W8That was how I think ally 

that this Jeik was being punished/ because people 
supposedly ing Marines. 


to him was attag¢ 


What instruct ken: garding what was going to 
be done to the¥sheik following/the time that this 

iy was ending: 

ip with the general 


He was supposed oo put 2 


population. 


What instructions 
of the sheik? 
He said we were oe 
prisoner, he was no Re) 


Fshould get the same as any other 
aN Yr special. 


And who was that mes gf delivered by that the sheik was 
no longer specia+ ? 
T'm not sure. 
(b)(6) 
Sit. 


as Staff Sergent 
“certainty, I can't say, 


What happened a 
regarding the @ange in the shew! s status? 
The sheik was Waken to where (b)6) had been, he had the’ 
punches, kneeg to the stomach, antyt he knee kicks 

us 5 ae 


delivered jugt like any other pris 


er or word came out 


Now, you had been there at this SoinWanaybe lor 2 
days? i a 
Yes, Six. # 


ae 
basing ee on what you were told about Navy 
in-procéssing was to other prisoners? SS 


Yes, s#r. 


10 


Oo Yr O Pp 


RA So basing that on essentially -- okay. i 
RS you're not basing it on what you obseryeg 


Oo PO PP ODO FPO PDO 


y Sie 


($e yoody that was 
in that holding 


Who, if you could name for me 
t when the sheik was PORES oCeS 


I believe Staff Sergent (b)(6) was there, 
't speak of that for certagnty, Seraeant 
Pittman Aan and I believe it was Lance? Corporal (b)(6) as 
well, sim 

s a 


Was he seas. 
Yes, he was, 


Do you remember §% 
of that nature? 
Nothing was found 


weapons 


No, if did Het: sir. 


during thas Ln-pr & shelk? 
iq ie "a 
Yes, sir. ’ " 


iB the three highest 
ranking Marine gies Sergeant (6) 
and Sergeant 


Yes, sir. 


ry (wy mh 

What was St aig Sergent '(b)(6) doing during this 
n= processing! of the sheik? 

gmember, sir. 


And you caf that the only contact you Wacerved between 

Sergeant } atoman and the sheik was that Qergeant Pittman 
eouenea 7 Waris 
is thatg 
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O- 


Mclothes were being removed for the strip sed# 


And this was during the period of time when 


RAS 


“was having hi s legs spread apart, and doings 
Yhings that chey require in-processing teaur 


anttiou + Were present Lor the curation of this Strip 
searGh: of the sheik? f 


ion of the in-processiig? 


Are you aware of whether the shei#k's information was 
entered in “the logbook by Sta fi¥Sergeant @<@ 

at the concEugion of the in- prpcessing? 

I believe so, t I don't remgmber. 


Do you recali 
which side of : 
come in contact | 
From the left si 


gi'm sorry. Do you recall 
body you saw Sergeant Pittman 


/sheik's body. 


®ik's body? And you said you 
(b)(6) WAS aiso present, but you 
were not sure? 
Yes, sir. 


Are you sure it 
sure about that A 
I do not rememb&y 
all. 


t (b)(6) Or are you not 
ng present? 


im also’ 
é CaN (py) there at 


seeing 


So the only tw penne vou Knighwere Sergeant Pittman 
and Lance Corporal (by) and your 


(b)(6) 
yes, Sir. g 8k 


So you dof remember seeing Sergeat 
during amy portion of the in-processi 
No, sir I do not. 


(b)(6) there 
g of the sheik? 


And isfit vour memory that Ser 
for tke complete duration of 


i> 
m 


a 


PO 


e) 210 PO PO PO FY O BPD 


PO PO FP OO FF DO PY 


enc ne 6s proces Sing ended and he was othed high put his 


kothes back on. 


Wie did he go at that point? 
HeWigves there at this 


Va 4 


holding ey!” 


to the generé! population per 
roeant (6) instruétfions? 

He was always kept isolatgt. 

Was cha Ueeales of his high ee status? 

I believe yt was because of hi status. 


When did sheik leave Camp | ni tehorse? 
The next believe, sir. ff 

Were you 

I do not 


No, I didn't, sir. 


fre sheik left the following day, 
jyafter the Hatab excrement 


And I guess, you ‘S 
that would be two day 
ancident and -- ran 
That would prcbably Pe%tthe 7th of June, sir. 
Did you have any ee ames ons with the sheik following 
this in-processi # 

APACE LS Sit, ix 


What was the 
sheik? 
It was small 


.the discussion with the 


wae, 
Ney 


df 

ff A 

He didn't rgfuest any kind of me&cal assistance? 
Bok. 


No;. Sir. a 
i 


: ‘e 5 
He didn't grequest any kind of specix 4 treatment? 
No, sir. i believe he requested his¥§¥ayer beads, 


but 


No, sir. 
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Q > How many in-processings at Camp Whitehorg@Pdid you 
We personally witness while you were statignéd there? 

A ‘He robably about five, sir. 

Q rting on that 5th of June, after that? 

A sir 

Q her in-processings that yous.witness, would have 


lace in the outside portion of the facility that 
was b ed wire? fv 

They were -- if -- do" you still have the -- 
ok at -- usually thisy/section, sir, which is 
Kind of a step that runs all the way around 


C([CAPT FOLK]: The L 
two squares Warked prisor 
mean south o - 


ating the area in front of the 
rss. When 2) say in front,. I 


CC(MR. HIGGINS]: Bottom‘ 
DC[CAPT FOLK]: Yeah, bot ne the page. 
Questions by the defense fOl Folk) : 


Q. This conversati Biiiad with Staff Sergeant 
(b)(6) 2 
when did that F 

A. That's the firgt time I 


Q. And you spea 
physical kingi of situation? 
I thought if was a violation 
Si Cy a 


¥ 


4 


the Geneva Convention, 


And Stafff Sergent (b)(6) 
business? 
Pretec Y 4 Much, Sir. 


this is how we do 


Where. bid you receive your training kthe Geneva 

Convention? : 

Just#basic, what we were taught in rect training. 
9 a 

never received any specialized or ad 


Wyion training 
owing boot camp? ‘Y 


PrP O PP DO YF DO 


50 a vp 


on 4 And you hadn't received any training on how : 
n-process detainees while you were at Camp A¥Mitehorse? 
A. Sir. 
Q. at was -~- okay. How much training ld you say 
eceived in boot camp about the Ge Convention? 
A. to understand the basics tenant such as, you 


-- you're not supposed to demy#prisoners mail, 
medical attention. You're, supposed to hit 


Q. So it's your understanding thatf/détainees cannot be hit 
in any manper by prison guards/ guards at a detainee 
facility? RS 

A. Yes, sir. Yen Z 

% <a re sgh 

Oi And you're opsn on your instruction you 
received in bo 

A. Yes, sir. 

O.. No: other anstract 

A. I believe we nad a geSs or two at lst Radio Battalion, 
but it was kind of blurred together. I don't 
remember exactly, 

Q So essentially , to Staff Sergent (b)6) 
because in youxpinio he way the in-processing was 
conducted was 5 inproper? 

A Yes, sir. f 

ro) Based on f the Geneva Convention? 

A Yes, Six: 

@. And Sta fg’ Sergent) ,indicated to you this is 
the just? the way it's done? hy 

A : way it has to be done. ®& 

% 
Q. 
A. 
later. 
er that day. 
on egarding how the in-processing was cong 
A. Yes, and the treatment of prisoners. 


PO PP O YP OO PD 


oO FPF OO FF Oo FPF ODO FP OD 


oO PO Yr VO 


. 


You 


aware aS a federal COrreCt jegepmbumdiaeiels COI 


axe 


Oo Vol ewe wy bac€ground in federal cog foot ons ? 
=o et 

Had you “EVEL cen environment with de ' and 

pri emesSuch se 

ar@iving the 


No, sir. {sy 


VIOlent lore: WEY (i 
No en | arrlyett 


ere 
Shortl ae . it at the 
ting at arrivee=tne 
De that aes SE Ee pr anmiiemweinm ave lee ew. the 
iR asin ng was CO sae: 
No, sir. 
Did you provide any translation during any of the 
in-processing that you actually observed? 
I would tel: people to stand up, sir. 
Did the prisoners end detainees comply with your 
instruction? 
Yes, sir. 
Was (b)(6) the only person you ran across that didn't 


follow your orders in Arabic? 
Yes, sir. 


22 


GC: 
DO: 


WIT: 


Questions 


Oo PO PO Yr 0 


PO PO Yp 


Le) 


Fr O YP DO Pp 


ds 


ia fs 

Ae) you hac also learned from the HET Team thaj 
a h been worked over, I think was the term usg 

Wbe time he came to Camp Whitehorse? 
a 


oe 


Obje&ts to hearsay on that one. 


AiG 


You cak 


~ (b)(6) 
Sd, prior 


0% 


answer it. 


an e eo 
That's why. I believe they were going #6 talk to him again 
later, ang. they Saic that he never said that so -- 
ee: , 
by the defense (Capt Folk): PF 
Well, do you Yemember being told/by HET that (b)6) had 
been worked over. before coming #0 Camp Whitehorse? 


Yes, sir. ail 


a 


th 

q f 
You were told that by EMD ES of the HET Team? 
That is my belief, sir. ; 


Is that your memory? *, af 
That is my memory, : 


When you went back onaStalked to HET a second time, did 


they deny telling Ve doe was this after m@ was 
dead? ee 
No, Sir. oe Be 
fg Lea 
Was this prior toyhis deat? 
LES; (S225 if Yeo 


When? gs Sy 
The same day he was interviewéd, by HET, I talked to them 
about it again. ea 


chem about (b)6) was 


ig 
So the firsy time you talked to 
sOover before he was in 


that they gaid he had been worke 
the confinement facility? 
Yes, sir, 


And the/second time many you talked €c 
ever saying that? a 


“ee : ae \ 

U gremember making a statement to NCIS¥b. 
2003? The 13th of June? a, 
I." Wemember making a statement. I do not \know of the 
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GC: 


Questions 


Or 
A. 


Oo PO PO PO PO 


» Oo PO > 


I just wart to make sure my objection, As clear. TI just 
object to he whole hearsay nature OF the questioning. 


by the deretke, (Capt Folk): ar 
Do you ama king that statement to them? 
I don' “making that statement to them at this 


time. At that tyre, it was a w#erbal statement when they 
came and questionéd,me. The’ @arlier statement was a 
request from us by Major Paudus, and I provided that 
earlier statement. “ers may have had that, but --~ 


Did you go to Kuwait eee make a statement? 


Yes, sir. 


Was that committed to, forte ng? 
Yes, Sir. 7 


Was that ae da or Sgt? 
By me, sir \ 


And you said hy tae: s the t ad 
Yes, sir. o Nes 


tis sed the learning 


xr by Iraqi 


And in that statement, you also dis 
from HET that/Hatab had been worked 
Nationals. orrect? 

Correct, y 

And in theft statement, however, you did RB mention that 
HET latex’ denied working him over. Right 


Yes, oe 


And wag that because they didn't believe HET*¥th 
time?¥ 


I jugt didn't mention it, sir. I probably didrt even 
think about it. 
it 
a 
J 
5 
¢ 
ey 
g CLX xX 
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Q 
A. 
Q 
A 


DC [CAPT FOLK]: 
The statement wa 


DC (CAPT FOLK]: Si 


DO: 


Questions 


OQ. 


A. 


CC[MR. HIGGINS]: 


DO: 


Questions 


A. 


a Oe a ®) 


et me give you 4 


given to the witness. 


.for clarify, I would ike to make a copy and 


make it the'.next exhibit in onde if you want to. 


Why don't wi see where we go Adm here, and entirely up to 
the counsel. Lg 


¢ pani 


“sf 
seGond to a icseee this thing. This is a 
whe made a statement to Kuwait 

y 
A when I wrote up the statement, 
Rgent, Mr. Reppard, and I told him 
Met I heard it from them or not, but 
he said he wanted thi/Q.*statement included at the end. 


You just had a 
document to show& 

City? 
Yes, sir. When I §ay 
I spoke with the NCtS 


ifthe exhibit. 


So far what I've seen, 


It's entirely upt# 
ns Ag to these. He's refreshed 


basically now, m 

his recollectior 

by the defensef (Capt Folk): 
Page 

And it's your testimony that -- ‘¥ 

I'm not suye/exactly when I spok&\éo HET. Again, it may 

have all bedn the same day, it maWihave been quite a bit 


later. 1,d6 know that I spoke to S&B 
A secon me? 
Right 


if 


ek 


And ay ones it the second time? 


me St 72. 


PO PO p 


WIT: 
Questions 


Q. 


CC(MR. HIGGINS]: Let's take a break. 


DO: 


& 


Maig't recall when the second conversation 
Meect, sir. 


Se You do recall the first conservation you had with 
HET witen they told you that (bye) had begn worked over 


x FA 
* 


Okay. Do yp. remember specifically fhe name of the 
individual ofthe HET Team who denigd telling you he had 


been worked over? ig 
Staff Sergeant ye ; if 
I'm sorry? ek lf 
Staff Sergeant 6) -# 

Is that (b)(6) f 


Yes, it is, sir. % ff 


ie 
7” # 
Excuse me, was that ae who told you they had been 


worked over or told you ‘what they had not been worked 


over? Ls 


Worked over. 


Mr. (b)(6) _ Le yo gould just’stell me to the best of 
your recollection, wh the HET m@mbers were that were 
assigned to Camp Whitehorse follo&ing the time you 

‘i 


arrived? a 


Every member at some point came out ther 


EMEre;. Sie 3 ¥ Es 
et yO 


Okay. What werk the names of the individud 
recall? Ht x 
Sergeant (b)(6) | Sergeant -- or Staff Sergeari&'-- 1 
don't remember his name. His first name is m@ 


j ; 
Captain, ig this a good place to take a break? 


# 


{ CU KE xX 
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DC [CAP 


DO: 


Questions 


Q. 


PO 


BNPOLK) : Yes, sir. 


et's take our break. The time is 1341. 


Leg 
go back on the record. The time i81404. 
‘ \, f 3 
Captatin, Folk ore 
aan ae A 
by the defense (Capt Folk): cP i 
eS fey 


I may be BS, you partially answered tHe question that we 
ended with. But I asked you to identify all the names 
of the HET feam that you could remember that you came 
into contact} with at Camo WhitehorSe, and you've given 


the name Stak. Sergeant (b)(6) Sergeant 
and then we t&pk a recess’ ri OS 
Staff sergeant mé) ~- I had it,Aust a minute ago too. 


I don't BEDE Pe other names, six. 

Do you remember SiS vais of tHe individual from the HET 
Team that told youkon that day that (b)(6) was being 
interrogated, that hKhexhad beén workea over prior 
arriving at the camp’s:*%,Do ee remember the individual 
who told you that? ef 

No. I do not, sir. 


a 
Naat 
Sergeant, in your statement, you gave to Major Paulus, 


“% 
Ye 


WW. *s 


‘. * 


Yes, Sir. 


Had you been attached to a HET Team priom® 

arrival at Camp Whitehorse? 
I had actually been attach to the S-2. 
was attached ;to HET 17. 


And HET 17 


a 


one. During the time you were ee to the HET 
teamig,, were you able to observe the _ipterrogations of 
varioys. detainees? 

A coupe of times, sir. 


Object tQrelevance. 
During youl, obser vations of the eaten of 


various detainees, did you see Fhe HET Team members, did 
you see any Bhysical force with the people they were 


interrogating... é 
NO;. “Sie. e: 7 
, * ‘. i 
Did -~ do you knw. what the fpasis for the interrogations 
were of these peopie Meaning, were they former 


military members, ‘{ormer Wilitary, Iraqi military, or 
members of the Baath Pargy, do you recall? 
Yes, to both. % 


And do you recall whey y. those interviews that you 
witnessed, where they n rappened? 
The interviews I withess&d were in Numania with HET 16, 
and they were condug fied -& there was always an initial 
interrogation sicatee get “hasic information about the 
person. Once Be aoe inf&gmation was received from 
the individuals, 4 t was detekmined if further 
interrogation w needed. Wh@ needed further here, who 
needed to be soft down to the San at -Bazrah | phi.. 

¥ 
The interrogafions that you witnk&s ed, were they the 
initial intewrogations or were th ae the follow-on 
interrogatiay s that you just descr hed? 
Both, sir. Fa 


Do you warft to take a break, sergeant 
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o®; 


That's fine. We're off the record. (9 
ts i 


DC [ 


‘s, 


Questions by the. defense (Capt Folk). 


Q Just a few more. The tota number of Iraqis that you 
Saw in-ptocessed into Camp Whitehorse was -- did you 
testify owas approximately five? 

A. Yes, Sir. But I will -qive you no certainty with that 
number. i ae nl 

0. Somewhere in Yhe ball park of five? 

A. Yes, sir. Yee ff 

SS Ay 
Q. And all physical¥eépntact that you witnessed between 


Marine guards at/ fhe Whitehorse facility, and the Iraqi 
detainees took pyace during this in-processing period? 
A. Yes, sir. ge he 
: 3 a 
O. Now, you mentigned tha@t when you observed the sheik 
being in-proceéssed, oné&éOf the Marines there -- well. 
the Marines Ghere were Lf Sergent (b)6) 
yourself, Sergeant Pittmag,. and Lance Corporal 
Correct? rd : 


(b)(6) 


A. Correct, sir. Ke 

Oo." Aid you know Lance Cérporal (b)(6) 

A. out there and --~ Ne 

Q. -- how often would you. sec him? 

Bs About | gnce Or twice a day. e 

a 

QO. Is héf¥somebody that you would consider you worked close 
to pyofessionally at Camp Whitehorse: *How would you 
desq ibe your relationship with him? as 

A. T’mgnot sure. I wouldn't call and say lose, it's just 


Ifffean, we were we all had a forced close 


hess there. We 
along pretty well. We'd talk about Nidngs, things 
at came up. 


53 


Pro Pp +O 
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a 


And have you had any contact with him sinceffour time 
returning to the continental United States 


No, sir. Ae 


sir. 


CAPT FOLKY All right. Sergeant, I don't hye any other 


lons. Thank you very much? 


Questions by the prs 


Q. 


DC[CAPT FOLK]: Objection ohn 


WIT: 


PO 


He asked yoly. about some Ecal ot saben you had with 
Sergeant Pittman after you, ‘observed these strikes by 
Sergeant Pittman of these.RPW's in which you were 
talking about fiaw the EPW'S should be treated. Do you 
recall that oe ig 

Yes, sir. \ ra 


Tell me exactly wha 


wes said by Sergeant Pittman during 
that conversation, t@ 


. best of your recollection? 


He was explainingygto me Kow they received new prisoners 
jtys Reicher’s Island he said, where he's 

a federal prisdn/guard. ARG if you gave the 

Rey handled new inmates at 

Reicher's Islaffd as well becuse you have to let them 


know who's ingcontrol otherwi¥e. they'll just run all 


over you. 


How is thig conversation promptedg . 
I believe fi said I talked to him Aout this not being 
the way pe things are supposed to Re. handled. 


es c 
iether conversation 


And in. Wis response, were there any fy 
on thegissue? 
We She ee it back and forth for probally close to an 


noun 


60 ; a 


PO PO 


Q. 
A. 


F 


Seay. Well, tell me what's being de and forth? 
NaS making his case for having tr eyed people this 
whe said they stay in line and thes don't cause 

ems. I was making my case basé Yon my 

banding of Geneva Convention, gand how people 

aprisoners of war are SneP gerd to be treated. 


Nbis reaction to when vot Started mentioning 
Geneva Corkyention? 

S. ber, Sir. Et stagfed a very friendly 
conversation. There were nos elling back and forth or 
anything like gat. a 


# 


Did he indicate Nhether ne/hac any awareness of the 
Geneva verte pasties rd 
Hi did not either Was 


Why did you feel wha 
rest of the Marines 
Geneva? 
Because in my MEMOLY 
Convention -- 


ou observed in his conduct or the 
} ace with the prisoners violated 


Vgiet I had Learned in the Geneva 


CC{MR. HIGGINS]: onjeceioy” Vague a& to “other Marines". 


A 


Other Marines Kéing Lance conigial 06 And ==: just 
Sergeant Pittmdn and Lance Corp Gha1 Ov) 

Because my un@erstanding of what\I knew of -- and still 
know, I don! ay know anymore about he Geneva Convention 
LS<that pris ners were not supposeg. ‘Co be mishandled or 
eu 


What did fou feel was mistreatment? e 
Striking/a prisoner who did not appear No. be giving 
any ie ana I considered mistreatme = 


And that: s what you observed? 
Yes, eit, ; 

# a 
Okay: Now, at the time that you saw the stri 
sh@i k by Sergeant Pittman, was he flexycuffed 


time? The sheik? 
ifs t remember. 


ES on the 
Ri) the 


61 | fe 


FA do you recall if he was sandbagged? ji} 
a don't recall that either, sir. I don'tf##emember. 


m you recall if he was dressed or not? 
as dressed, sir. 


e struck at all when he was nake of 
I do Ot believe so, sir. 


O PO PO PDO 


So did Re strikes happen prior to Ate Strip search or 
after thé@strip search. ie 


DC([CAPT FOLK]: I'm deing to object to chavacterization -- this 
witness has Le reer that Serggarit Pittman on one 
Single occastn strike the shejky and if we're referring 
to strikes, I Want the record £o reflect by whom the 
strikes were béé} fo # 


GC: All right. 
Questions 
the sheik? 
Yes, sir. 


Now, 
Yes, 


Sir; 


Okay. Was that befor 
Before, sir. 


oO PP OO PDO PO D <) 


Now, on this oth 
about earlier ,t 
; 


‘ 
at you saw Sergean 


“Rittman strike, was 
flexycuffed at the * 


that individuat 
No, Sir. mr" 


Was there a ‘sAndbag on his head? 
No, sir. ae 

i 
Was he dresged? 


PO PO > 


ee f a ok 


Bite was naked? 


. SO explain what you're taiking about there? 
AStruck while wearing clothes, and then after he 
was sttkipped for the search, he’was struck while he was 
na ked . ‘ we fa 7 

Be f 


Q. Do you stil] have that diagrain? 


PO Pro PO 


DC [CAPT FOLK]: Handing to Major Fran¢is, Deposition Exhibit 5. 


Q. Now, before.I move away from having the sheik and this 
other individual who saw Sergeant Pittman strike, on 
either occaston, with these two individuals, did you see 
er ther of those: individyals Provoke or in any other way, 
in your opinion,: justifded the strikes that were being 


laid upon them?:* 
A. No, sir. 


DC{[CAPT FOLK]: What was the 


8. 
WIT: No, sir. os 


wswer? I'm sorry. 


Questions by the prosecutiog: 
ee: 


CO." Okay. Now, this#diagraij}, Deposition Exhibit 5, you've 
drawn that earlier, and *{’just want to make sure that we 
keep that in reZation to what your testimony was 


earlier. If ygu could just\mark with a pen with an as 
where it was that YOU (b)6) when vou helved -- 
actually, maké an Hl where YEU Saw (bye) at the time 


that he was. Jith Lance Corporal (b)(6) 
Which time?:/ RN 
The time tat you helped him up$%And then draw an H2 on 
the place wou took him on that o¥€asion, (b)(6) 

[The witn@ss did as directed. ] 


x 
Can you please mark with an H3 wher 
the timg@ he had defecated himself. 
[The wiftness did as directed.] 
# 


— saw (b)(6) 


PO YP OO Pp 


CA X™ 1X 
ee ae te 


Q. f Then mark with an H4 where you Saw (b)6) when he was 
Waplaced out in the holding pen. ar 
A. MiThe witness did as directed. } 
Q. Wi mark with an HS where you saw (b)(6) roughly at 
SSQ as you testified earlier to. BES 
A. #2. witness did as directed. ] gp 
By fig 
\ os a 
Q. 


Now, if you mark with an "sy the place where you 


so 
saw the, sheik being struck by Lance Corporal me) and 


CC{MR. HIGGINS]: Gbj ection. If this doéuhent is going to be used 
in the tral of Major Paulus, /which it may be, 
any refereWces to the sheik wonld be irrelevant to this 
case. : “e 


‘. oe 
«. t 
; snes Se af 
Questions by the Prosecition: 5 alt 
. Se 
. " ts: af 
Q. Now, with a1 Mose markings as you made them, and as 
you've drawn th&.diagram,; fis that a fair and accurate 


depiction of how¥the detefition facility looked on 
June 5th, 6th, onl\ith 2093, as you've testified? 
A. To scale? No, si 


% Butf in relationships, yes, sir. 
‘e. 2 a 

0. So is it a fair and ¥acéurate depiction? 

A. Yes, sir. eg 


DC [CAPT FOLK]: You might want #t'g pass that around. 


Questions by the prosecution:s Yo 


with (6) In ygur statement that you gave to NCIS on 

13 June, you a and I'm quoting here 

"337's flexycuffg were cut o % his hands," and then in 

parenthesis you jout "bpproximdely 1500). What were you 

referring to at#that time when you made that statement? 
A. I'm not sure. ay I review the \gontext? 


"yg % ao 
Q. Okay. Now. I want/ to jusPetouch on a couple of things 


CC(MR. HIGGINS]: Objecfion foundation. 
of 
3 

Questions by the prose¢ution: 


Ox Before I had that to you, let me ashe couple more 
questions Were. Based on the questiogxI just asked you, 
is there ahlything that could look at tWat could 
potential#y refresh your recollection? W 


Ce ¥xXIX 
64 


CC[MR. H@BGINS}: As to what he meant in a document ar he's 


ping to read to refresh hi s-recollection. gy 
ES 


GC: ig 
CC{MR. HI sore's a TOUMthsaj on PIG em with that. 
Questions 
©: rase in your 
A. 
Q. 
A. 
Ox 
A. 
Q. 
uo meant by 2 

A. text. If I 
O. recall at any Jime 
A. 
Q. the 
A. his 
Q. 
A. 
Q. on 
A. ly. 
Q. head? 
A. 
Q. Do yor. recall C a 

after (b)(6) yas found dead? R\ 
A. Yes, sir. J xrerjmber asking him what %& 


.. Creare the 


cause of death was. 
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Q. What were you told at that time? 
CC{MR. “B&RGGINS]: Objection. Hearsay. 
EY 
WIT: gi was told -- I asked him if he though? 
Yetack and -- i 
CC[MR. As]: Objection. Hearsay. sh 
WIT: He Sid probably. TJ put one other /thing down there, a 
pe cae Or a stroke. 
7 ; ee 
QO. Is tha’, something that you were supposing as a possible 
cause death or did you learn that from somebody? 
A. I was just supposing that it was: possible cause of 


death. 


DC([CAPT FOLK]: If Ticould Just quicklyf 


‘I have the Same hearsay 
objections 


jo. these prior statements, just to --~ 


DO: That's fine. %S0 noted. 
Ye: 
Questions by the prosecution: ; 
. ; MES fy £ 
Q. One more thing I Yant to ask you, you said you didn't 


remember who told you fror® the HET Team that he had been 
worked over by theng. but get you remember someone 
telling you that. Gprre¢gt? 

Yes, sir. ceed 


2N On (b)(6) part that he 
someone? 


Was there some indicar’ 
had been worked over ‘by 
Not to my knowledge, gi 


oO FPF O Pp 


Tell me whv it was tHet y RQe.put that in your statement 


that (6) had been -- Bhat you had learn that HET 
had possipiy workedjover (b)(6) Why did you put 


this in the stateme t? 
)° gs 


io 


DC{CAPT FOLK]: Objection. fRelevance? 
id 


WIT: Because when ne Palked to the NCR agent, he wanted me to 
include it in thé statement. I wa 


3 n't sure whether I 
had heard it HEF or not. ee 


DC [CAPT FOLK]: a i: Relevance. 
43 


B 
Pe 
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WIT: m Because I was talkine to the NCIS agent and I Kppened to 
@mention that going through. Se 
. ‘ ‘ St 
Questions ay the prosecution: z 
Q. Why, did you mention it? ij 


Bes Be@ise I thought it might be relevant 
inv@st igation. gf 


Q. Did thes NCIS agents et that time telt’ you what type of 
j } b)(6) hed suffered? 


Oy At that tie, why -- what did you feel -- what did you 
believe Wa S¥ (b)6) cause of death? 
ns 
“ft 


CC[MR. HIGGINS): Objedtion,. Calls fox speculation. 


Q. Okay. If vac, (OReRE it was an illness, why mention to 
the NCIS agent d4pout HET ghd their potential treatment 
Of wy) a meee | at) 

A. Because -- give m& ‘a minute to think about it, just 


because I thought She iflness may have been brought on 
by getting worked ote by somebody. 
X 


Q. But was there anvthuha. thinking going back to your 


observations of (pg) _. other than the defecation and 


other observations/of tke moaning that you described 
later in the nighé, is t&ére anything that made you 
believe he ae fs fering &rom any kind of illness? 


A. No, Sir. 

Or. Um, I want tojgo back also when vou had the conversation 
with him abo¥t his age, (b)(6) age. What was -- JI 
know we toughed on this a bit.WaWwhen he was talking 
about his ge, whai was the ton of his voice? 

A. Just respghsive -- not let me no :say responsive, but it 
was just gretty flat answering toy 

Q What wag the level of the volume o his voice? 

A Prettyfquiet. oe 

Q What fio you mean by pretty guiet? 

A It was a little difficult to hear 

Q Wag he laying down at the time? 

A Ye, sir. 

CLxx iy 
Of & 32. 


GC: Okay. That's ail I have. 


sal nnes renting 
Questions by th ae aerey ———- —_— 


Oo: Do you know who Staff .@€Fgeant (b)6) 12 

oe No. That's Stpe&e"Sergeant -- Last remember the first 
name, == i geet cemonbered his @est name as well, it's 
(b)(6) : cept nek tes WW Neen: Se ts Sas re 

Q. And this | Team at PH” Brora consisjyed Of (6) 
(b)(6) yes i 

A. ans ; 

ab PSEA a 

QO. Sulake ars , and welt xergeant (b)(6) 

A. Yes There were .@HCr memb Paes Ot remember 
thekg names, ettint now. _ 

Q. How ma C mods Daca senereengon aisge@@ed of the HET team at 
Camp Whitehorke? sp bsasesncaa ZA tie ASE EGA 

A. Three. They WC LST at Whitehorse. The ere are in 
the city liggsee® to the Coc. se 

Q. Do yo ai Team gatPormed you that Hatab was 
wor kegi@~aa Sore. gMg at Camp Whitehorse? 

A . I t Ought T h, 2 re ae”, t 3 eickaeararees sens patie OG 

Q. And dectacciekc S comprised of yer 

A 7 The Pre Pane — e gst ¥ 

Q. So it Gaerne of those_t. aia er ss a) 
informe gg th BS fo 

Res One 3 oe a iSennp <n an e doivek eR pee 

Or, - I'm going to shift directions on you here. 
The last time you saw (by) laying in the rec-yard was 
around 2430, late at nignt? 

A. Yes, Sir. 
Do you remember approaching him and telling him to be 
quiet? 

A. I did tell him to be quiet. 


a 


CG Je 


o® 


Ore 


Q. And you told him to be guiet because you thought his 
moaning was from -- because he was uncomfortable being 


in confinement 
type of pain? 
A. Yes, Sir. 


DC[CAPT JASPER]; 


DO: 


a 


GC: 


DO: 


“Th. 
Ou 


nee Mangete® were “present Post hat 


or being captive vice from being in some 


ave 


ere 
ive other 


ee bDgRbeass SOUTTCSTT ana seregot Pat tman? 
A. gy UES leh eo OOM Se: BESNE Hye) ang don 
Q. 
A. 

y, te WEre 
ii 
A. eee officers pre 
° —— peor pe ti pais i x Z 
DC: Tpemk you sergcapae™ os 
& a awakes on ats 7 5 = re ——_ 
DO: Does. any coun MENTE QUE S tye syge warned or 
S rece gie “Teed rt 


be -~ we should 


\ wmpPect every 
eave cuss “their ter sAgony. 


BP oun tes Sony with anyone 
hier Se ne 


CLXX 1K 
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CC(MR. HIGGINS]: Or civilian attorney. 

DO: Of course. You're free to return about your business. We 
want to thank you for attending, I know it was a great 
effort for you. That concludes the deposition. 


The deposition adjourned. 


[END OF PAGE] 
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Members of the court, at this time I will instruct you on 
the law to be applied in this case. When you close to 
deliberate and vote on the findings, each of you must 
resolve the ultimate question of whether the accused is 
guilty or not guilty based upon the evidence presented here 
in court and the instructions which I will give you. It is 
my duty to instruct you on the law. It is your duty to 
determine the facts, apply the law to the facts, and thus 
determine the guilt or innocence of the accused, bearing in 


mind, again, that the law presumes the accused to be 


innocent of the charges against him. 


You just heard an exposition of the facts by counsel for 
both sides as they view them. Bear in mind that the 
arguments of counsel are not evidence. Argument is made by 
counsel in order to assist you in understanding and 
evaluating the evidence. You must base the determination of 


the issues in the case on the evidence as you remember it. 


Counsel may have referred to instructions that I will give 
you, and in that regard, I would merely say that if there 
is any inconsistency between what counsel say about the 
instructions and the instructions I give you, you must 


accept my statement as being correct. 


During the trial some of you may have taken notes. You may 
take your notes with you into the deliberation room. 
However, your notes are not a substitute for evidence 
admitted in the trial and should not be shown to the other 
members. You may use your notes to refresh your own 


recollection. 


f 


CLXKK 


APPELLATE EXHIBIT 
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You may find the accused guilty of an offense only if you 
are convinced as to guilt by legal and competent evidence 
beyond a reasonable doubt as to each and every element of 
that offense. I’1l now discuss the offenses with you in the 
order in which they appear on your copy of the charge 


sheet. 


In the specification of Charge I, the accused is charged 
with the offense of dereliction of duty. In order to find 
the accused guilty of this offense, you must be convinced 


by legal and competent evidence beyond reasonable doubt: 


(1) That the accused had certain prescribed duties, that 
is: protect detainees from violence and provide detainees 


medical care sufficient for their needs; 


(2) That the accused reasonably should have known of the 


assigned duties; and 


(3) That on or about 5 June 2003 at An-Nasiriyah, Iraq, the 
accused through neglect was derelict in the performance of 
those duties, by failing to properly safeguard the physical 


health, welfare, and treatment Of (b)(6) 


A duty may be imposed by regulation, statute, or custom of 
the service. A person is “derelict” in the performance of 
duty when he negligently fails to perform them. Dereliction 
is defined as a failure in duty, a shortcoming, or 


delinquency. 


“Negligently” means an act or failure to act by a person 
under a duty to use due care which demonstrates a lack of 


care for the health and welfare of others which a 


% . 


reasonably prudent person would have used under the same or 


Similar circumstances. 


That an individual reasonably should have known of duties 
may be demonstrated by customs or testimony of persons 
concerning training and education provided to or by the 


accused. 


In the specification of Charge II, the accused is charged 
with the offense of maltreatment. In order to find the 
accused guilty of this offense, you must be convinced by 


legal and competent evidence beyond reasonable doubt: 


(1) That (6) was subject to the orders of 


Maj) Paulus, the accused; and 


(2) That on or about 5 June 2003, at An-Nasiriyah, Iraq, 
the accused maltreated (by6) by forcing the 
said m@) to lie naked on the ground of the 
detention facility for about ten hours and by failing to 


provide proper medical care to the said (b)(6) 


“Subject to the orders of” includes persons under the 
direct or immediate control of the accused and all persons 
who by reason of some law or regulation are required to 
obey the lawful orders of the accused, even if those 


persons are not members of the military. 


The maltreatment must be real, although it does not have to 
be physical. The imposition of necessary or proper duties 
or the requirement to take necessary action within the 
detention facility to ensure the safety, health and welfare 


of other detainees and guards does not establish this 


% 3 


offense even though the duties are hard, difficult, or 


inconvenient. 


“Maltreated” refers to treatment that, when viewed 
objectively under all the circumstances, is abusive or 
otherwise unwarranted, unjustified, and unnecessary for any 
lawful purpose and that results in physical or mental harm 


or suffering, or reasonably could have caused, physical or 


mental harm or suffering. 


Along with all other circumstances, you must consider, 
evidence of the training and background of the accused, the 
ability of the accused to provide medical care and support 
to detainees, language obstacles, and actions of (b)(6) 


(b)(6) and all other matters relevant to this issue. 


In the specification of Charge III, the accused is charged 


with the offense of assault consummated by a battery. In 


order to find the accused guilty of this offense, you must 


be convinced by legal and competent evidence beyond 


reasonable doubt: 


(1) That on or about S June “003, at An-Nasiriyah, Iraq, 


the accused did bodily harm to (b)(6) 


(2) That the accused did so by placing his hands around the 


neck of the said (6) and dragging the said 


(b)(6) by his neck to another location within 
the Camp Whitehorse detention facility; and 
(3) That the bodily harm was done with unlawful force or 


violence. 


An act of force or violence is unlawful if done without 


legal justification or excuse and without the lawful 


consent of the victim. 


An assault is an attempt or offer with unlawful force or 
violence to do bodily harm to another. An assault in which 
bodily harm is inflicted is called a battery. A “battery” 
is an unlawful and intentional application of force or 
violence to another. “Bodily harm” means any physical 
injury to or offensive touching of another person, however 


slight. 


Any person who actually commits an offense is a principal. 
Anyone who knowingly and willfully aids or abets another in 
committing an offense is also a principal and equally 
guilty of the offense. An aider or abettor must knowingly 
and willfully participate in the commission of the crime as 
something he wishes to bring about and must aid, encourage, 


or incite the person to commit the criminal act. 


Presence at the scene of the crime is not enough; there 
must be an intent to aid or encourage the persons who 
commit the crime. If the accused witnessed the commission 
: ; b Aid et fi 
of the crime and had a duty to interfere 6“Lecause he 
intended to aid or encourage the commission of a crime, he 


is a principal. 


If you are satisfied beyond a reasonable doubt that Maj 
Paulus aided or abetted the commission of the offense of 
assault consummated by a battery and that he specifically 
intended the assault, you may find him guilty of that 
offense even though he was not the person who actually 


committed the crime. 


I have instructed you that the accused’s intent to aid or 


encourage an assault on (b)(6) must be proved 
beyond a reasonable doubt. Direct evidence of intent is 
often unavailable. The accused’s intent, however, may be 
proved by circumstantial evidence. In deciding this issue, 
you must consider all relevant facts and circumstances 
including but not limited to the testimony that the accused 
ordered the dragging of (b)) and witnessed the subsequent 


dragging. 


If you have no reasonable doubt that a charged offense was 
committed, but you are satisfied beyond a reasonable doubt 
that the offense occurred in a particular manner or ata 
particular time or location that differs slightly from that 
alleged in the specification, and that all other elements 
have been proved beyond a reasonable doubt, you may still 
reach a finding of guilty. Should this occur, you must 
modify the specification to correctly reflect your findings 
by excepting out the language to which you have a 
reasonable doubt and substituting language to which you do 


not have a reasonable doubt. 


You may change the manner, time or location described in 
the specification and substitute a different manner, time, 
or location as to which you have no reasonable doubt by 
excepting out the manner, time, or place to which you have 
a reasonable doubt and substituting the manner, time, or 


place to which there is no reasonable doubt. 


Evidence may be direct or circumstantial. Direct evidence 
is evidence which tends directly to prove or disprove a 


fact in issue. If a fact in issue was whether it rained 


e w 


during the evening, testimony by a witness that he or she 


saw it rain would be direct evidence that it rained. 


On the other hand, circumstantial evidence is evidence 
which tends to prove some other fact from which, either 
alone or together with some other facts or circumstances, 
you may reasonably infer the existence or nonexistence of a 
fact in issue. If there was evidence the street was wet in 
the morning, that would be circumstantial evidence from 
which you might reasonably infer it rained during the 


night. 


There is no general rule for determining or comparing the 
weight to be given to direct or circumstantial evidence. 
You should give all the evidence the weight and value you 


believe it deserves. 


To show the probability of his innocence, the defense has 
produced evidence of the accused’s good military character. 
Evidence of the accused's cood military character may be 


sufficient to cause a reasonable doubt as to his guilt. 


On the other hand, evidence of the accused’s good military 
character may be outweighed by other evidence tending to 


show the accused’s guilt 


You have the duty to determine the believability of the 
witnesses. In performing this duty you must consider each 
witness’ intelligence, ability to observe and accurately 
remember, Sincerity and conduct in court, prejudices, and 
character for truthfulness. Consider also the extent to 
which each witness is either supported or contradicted by 


other evidence, the relationship each witness may have with 


€ wet 


either side, and how each witness might be affected by the 


verdict. 


In weighing a discrepancy or discrepancies by a witness or 
between witnesses, you should consider whether they 


resulted from an innocent mistake or a deliberate lie. 


Taking all these matters into account, you should then 
consider the probability of each witness’ testimony and the 


inclination of the witness to tell the truth. 


The believability of each witness’ testimony should be your 
guide in evaluating testimony and not the number of 


witnesses called. 


These rules apply equally to the testimony given by the 


accused. 


A witness is an accomplice if he was criminally involved in 
an offense with which the accused is charged. The purpose 
of this advice is to call to your attention a factor 
specifically affecting the witness’ believability, that is, 
a motive to falsify his testimony in whole or in part, 
because of an obvious self-interest under the 


circumstances. 


For example, an accomplice may be motivated to falsify 
testimony in whole or in part because of his own 


self-interest in receiving immunity from prosecution. 


In deciding the believability of Cpl (6) you should 


consider all the relevant evidence. 


Whether Cpl (b)(6) who testified as a witness in this 


case, waS an accomplice is a question for you to decide. If 


® @ 


Cp1 (6) shared the criminal intent or purpose of the 
accused, if any, or aided, encouraged, or in any other way 
criminally associated or involved himself with the offense 
with which the accused is charged, he would be an 


accomplice. 


As I indicated previously, it is your function to determine 
the credibility of all the witnesses, and the weight, if 
any, you will accord the testimony of each witness. 
Although you should consider the testimony of an accomplice 
with caution, you may convict the accused based solely upon 
the testimony of an accomplice, as long as that testimony 


was not self contradictory, uncertain, or improbable 


You have heard evidence that some witnesses made a 
Statement prior to trial that may be inconsistent with 
his/her testimony at this trial. If you believe that an 
inconsistent statement was made, you may consider the 
inconsistency in evaluating the believability of the 


testimony of the witness. 


(b)(6) 

testified under a grant of immunity. This means that this 
witness was ordered to testify truthfully by the convening 
authority. Under this grant of immunity, nothing the 
witness said, and no evidence derived from that testimony, 


can be used against that witness in a criminal trial. 


If the witness did not tell the truth, the witness can be 
prosecuted for perjury. In determining the credibility of 
this witness, you should consider the fact this witness 
testified under a grant of immunity along with all the 


other factors that may atfect the witness’ believability. 


@ - 


You heard the testimony given by Mr. ()@) at a 
deposition. In considering what weight to be given this 
testimony, you should consider all matters generally 
bearing on credibility. In addition you should consider 
that you have not had the opportunity to observe the 


demeanor of the witness here in court. 


You have heard the testimony of Dr. ()(6) He is known as 
an “expert witness” because his knowledge, skill, 
experience, training, or education may assist you in 
understanding the evidence or in determining a fact in 
issue. You are not required to accept the testimony of an 
expert witness or give it more weight than the testimony of 
an ordinary witness. You should, however, consider his 


qualifications as an expert. 


When an expert witness answers a hypothetical question, the 
expert assumes as true every asserted fact stated in the 
question. Therefore, unless you find tnat the evidence 
establishes the truth of the asserted facts in the 
hypothetical question, you cannot consider the answer of 


the expert witness to that hypothetical question. 


The parties to this trial have stipulated or agreed that 
the matters contained in PE 51, 52, 58 are true. When 
counsel for both sides, with the consent of the accused, 
stipulate and agree to the conterts of a writing, the 
parties are bound by the stipulation and the stipulated 
matters are facts in evidence to be considered by you along 


with all the other evidence in the case. 


You are further advised: 


10 
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First, that the accused is presumed tc be innocent until 
his guilt is established by legal and competent evidence 


beyond a reasonable doubt; 


Second, if there is a reasonable doubt as to the guilt of 
the accused, that doubt must be resolved in favor of the 


accused, and he must be acquitted; 


The burden of proof to establish the guilt of the accused 
beyond a reasonable doubt is on the government. The burden 
never shifts to the accused to establish innocence or to 
disprove the facts necessary to establish each element of 


each offense alleged. 


By reasonable doubt is intended not a fanciful, 

speculative, or ingenious doubt or conjecture, but an 
honest and actual doubt suggested by the material evidence 
or lack of it in the case. It is a genuine misgiving caused 
by insufficiency of proof of guilt. Reasonable doubt is a 
fair and rational doubt based upon reason and common sense 
and arising from the state of the evidence. Proof beyond a 
reasonable doubt is proof that leaves you firmly convinced 
of the accused’s guilt. There are very few things in this 
world that we know witli absoiute certainty, and in criminal 
cases, the law does not require proof that overcomes every 
possible doubt. If, based on your consideration of the 
evidence, you are firmly convinced that the accused is 
guilty of the crime charged, you must find him guilty. If, 
on the other hand, you think there is a real possibility 
that he is not guilty, you must give him the benefit of the 


doubt and find him not guilty. 


il 
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The rule as to reasonable doubt extends to every element of 
the offense, although each particular fact advanced by the 
prosecution that does not amount to an element need not be 
established beyond a reasonable doubt. However, if on the 
whole evidence, you are satisfied beyond a reasonable doubt 
of the truth of each and every element, then you should 


find the accused guilty. 


You must disregard any comment or statement made by me 
during the course of the trial that might seem to indicate 
to you an opinion on my part as to whether the accused is 
guilty or not guilty since you, and you alone, have the 
responsibility to make that determination. As court 
members, each of you must impartially resolve this ultimate 
issue in accordance with the law I have given you, the 


evidence admitted in court, and your own conscience. 


You may heard evidence that (b)(6) died while in custody 
at Camp Whitehorse. You did not hear evidence as to the 
Cause or manner of his death. You will not speculate or 
draw any inference adverse to either party on the cause or 
manner of death or why such evidence is not presented. For 


purposes of this trial, such information is irrelevant. 


An accused may be convicted based only on evidence before 
the court. Each offense must stand on its own and you must 
keep the evidence of each offense separate. Stated 
differently, if you find or believe that the accused is 
guilty of one offense, you may not use that finding or 
belief as a basis for inferring, assuming, or proving that 


he committed any other offense. 
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If evidence has been presented which is relevant to more 
than one offense, you may consider that evidence with 


respect to each offense to which it is relevant. 


The burden is on the prosecution to prove each and every 
element of each offense beyond a reasonable doubt. Proof of 
one offense carries with it no inference that the accused 


is guilty of any other offense. 


PROCEDURAL INSTRUCTIONS ON FINDINGS 


The following procedural rules will apply to your 
deliberation and must be observed. The influence of 
superiority in rank will not be employed in any manner in 
an attempt to control the independence of the members in 
the exercise of their own personal judgment. Your 
deliberations should properly include a full and free 
discussion of all the evidence that has been presented. 
After you have completed your discussion, then voting on 
your findings must be accomplished by secret written 


ballot, and all members of the court must vote. 


You vote on the specification under the charge before you 

vote on the charge. The order in which the several charges 
and specifications are to be voted on should be determined 
by the president subject to objection by a majority of the 


members. 


The junior member collects and counts the votes, and the 
count is checked by the president, who immediately 


announces the result of the ballot to the members. 
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The concurrence of at least two thirds of the members 
present when the vote is taken is required for any finding 
of guilty. Since we have 8 members, that means that 6 
members must concur in any finding of guilty. If you have 6 
votes of guilty with regard to the offense, then that will 
result in a finding of guilty for that offense. If fewer 


than 6 members vote for a finding of guilty, then your 


ballot resulted in a finding of not guilty. 


You may reconsider any finding prior to its being announced 
in open court. However, after you vote, if any member 
expresses a desire to reconsider any finding, open the 
court and I’1ll give you specific further instructions on 
how to go about doing that. If that should occur, when the 
court has assembled, the president will not announce the 
findings reached but will announce only that 
reconsideration of a finding has been proposed. Do not 
state (1) whether the finding proposed to be reconsidered 
Lea finding of quiity--or not -ouilty, or: 42) whieh 


specification and charge is involved. 


As soon as the court has reached its findings, and I have 
examined the findings worksheet, the findings will be 
announced by the president in the presence of all parties. 
The format is set out for you in the findings worksheet, 
Appellate Exhibit ___. The bailiff will deliver Appellate 


Exhibit to the president of the court at this time. 


If, during your deliberations, you have any questions 
concerning the findings worksheet or any other matter, 
please open the court and I will take those matters up with 
you. I would ask that if you do have any such question, 


that you write it down on one of the question forms 
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provided so that an accurate record of your question can be 


maintained. 


In your deliberation room, you will have all the exhibits 
that have been admitted into evidence. Please do not write 
on any of these exhibits except obviously for the findings 
worksheet. The Uniform Code of Military Justice prohibits 
me or anyone else from entering your closed session 
deliberation. You may not consult the Manual for Courts- 


Martial or any other legal publication. 
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IN THE SIERRA JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 


UNITED STATES ) 
) 
Vv. ) FINDINGS 
) 
Clarke A. Paulus ) WORKSHEET 
Major ) 
(b)(6) ) 


U.S. Marine Corps 


[NOTE:_ After the court members have reached their findings, the President shall 
strike out all inapplicable language. After the Military Judge has reviewed the 
worksheet, the President will announce the findings by reading the remaining 
language. The President will not read the language in bold print.] 


Major Clarke A. Paulus this court-martial finds you: 


OR 


II. Mixed Findings 


CHARGE I 


Of Charge I and its sole specification: etGuitieg Guilty) 


CHARGE II 
Of Charge II and its sole specification: (Net Guitey) (Guilty) 


CHARGE II 


Of Charge III and its sole specification: [or Gui) Kes 


AD 


Signature of President 


APPELLATE ExHIBIT COQQCT 
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CRUEL AND INHUMANE 


ASSAULT AND BATTERY 
« The accused did bodily harm to 
¢ He did as alleged. (Aided & Abetted) 


- Bodily harm was done with unlawful force 
or violence. 
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ASSAULT AND BATTERY 


Definitions: 
- Aided and abetted = Order, counsel or 
command. 
— Unlawful force or violence = Unnecessary 
force. Unprovoked force. 
— Bodily harm = Offensive touching, however 
slight. 
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ASSAULT AND BATTERY 


> Aided and Abetted causing bodily harm: 
eee) = testimony 

— Mayor Paulus testimony 

— SSet s testimony 


— Accused handwritten and NCIS statements 


ASSAULT AND BATTERY 


¢ Bodily harm done as alleged: 


ee 


= Cp! = testimony 
* “Would not have wanted to be dragged that way” 
— Ssgt < testimony 
¢ “Inhumane” 
* “Neck” 
— Accused’s NCIS statement 
« “Throat” c 
— CDR 
¢ “Very Painful” 


(9)(q) 


testimony 


Se; 8 
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AGGRAVATED ASSAULT 


¢ (Inlawtul Force or Violence: 
¢ “Inhumane” 
¢ “BAS 100 yards away” 
¢ “Stretchers” 
¢ “6 minutes tops” 

aS ot (b)(6) 

¢ “Gasping” — ????Spit out water???? 
« “Many watching” 
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ASSAULT AND BATTERY 


# Tinlawfiil Force ar Violence: 
_ . at (b)(6) 
* “Not obey orders” = “Not drink when lying 


motionless in pool of his own defecation.” 


ae LCpl (b)(6) 


0 06) speaking, but words not understood” 


- “Not want to be dragged that way” 
¢ “Threw himself in wire” = “Fell into wire face first” 
¢ WIRE NEVER REPLACED 


|) KKAT) 
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ASSAULT AND BATTERY 


- Unlawful Force or Violence: 


— LCpl $ 
oSICK 
- “Timp” 
¢ “Heavy” 
- “Hernandez tired” 
- “Paulus present when two carried him in coll 
© “Passed Out” 
¢ MOST BELIEVEABLE WITNESS 
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ASSAULT AND BATTERY 


¢ Unlawful Force or Violence: 


— Accused’s Knowledge 
¢ “Throat” 
¢ “Been to BAS” 
¢ ALL THE PEOPLE WATCHING 
¢ Accused not stupid 
¢ COMMON SENSE 


GUILTY = Assault & Battery 
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MALTREATMENT 


a 
ao 
—S 


‘ * was subiect to the orders of the 


accused. 


(g9)(q) 


¢ Accused maltreated by forcing 
him to lie on the ground naked for about 10 


hours and by failing to provide him proper 
medical care. 
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MALTREATMENT 


— Maltreated = Unwarranted, harmful, abusive, 
rough or unjustifiable treatment which results 
in physical or mental pain and suffering and is 
unjustified and unnecessary for any lawful 


purpose. 
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MALTREATMENT 


:3)(q) 


cree? TO the ord CFS of the 


accused: 


— SSgt 3 
SiC pi. 5 


— Sgt 3 


— Accused’s Statements 


MALTREATMENT 


= 
oa 


Za 


144 
CIR 3 
¢ “Should be taken out of sun” 
— SSet S 


« “No shelter provided” 
> “Cots available” 
¢ WHAT WAS THE EXAMPLE ??? 


al 
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MALTREATMENT 


er NAaltenantaA os 


(9)(q) 


° “Left on bare ground” 

* “Over 100 degrees” 

* “Sun at 10 0’ clock” 

* “Non-responsive, face straight ahead” 
* HOT SAND, DIRT AND ROCKS 
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MALTREATMENT 


oO 
=~ 
oO 
nai 


© “Would have treated differently if had been Marine.” 


Fat 


Diarrhea rampant among Marines 
“No medical care given” 

“No temperature taken” 

“No doctor called” 

“HEART ATTACK OR STROKE” 
HOT SAND, DIRT AND ROCKS 
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MALTREATMENT 


“Moaning” 

“Sick” 

“Two episodes of diarrhea” 

“Perhaps corpsman called, perhaps not” — 
MINDSET OF LACK OF CARE OR CONCERN 
Naked, on bare ground and left in the dark. 
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MALTREATMENT 


— Blay 


¢ No corpsman called to check again on 


(9)(4) 


= not treated as Marines would be treated. 


naked. Dust over open eyes. 
¢ Sheet not even used. 
¢ DIFFICULTY CLEANING STRETCHER??? 
— Mindset as to Hatab set by OIC. 
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MALTREATMENT 


= 


Te ’ 1 a 1 1 


- Accusea’s Statements 


* Returned at 2300 
- Told = & had defecated self again. 


wa 


* Hears moaning. 


Knows he is naked. 


Sees he is alone, in dark, on bare ground. 
Sheik already moved. COT AVAILABLE. 

° DOES NOTHING. 

1s NO master manipulator 

* Accused is Not Stupid. COMMON SENSE. 


oe 
(9)(q) 
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MALTREATMENT 
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DERELICTION OF DUTY 


la) 


acdilu, weliait and ircatment of “” 
* Accused knew or should have known of 
duty. 
« Accused was derelict (neghgently) by: 
— Allowing °° to be dragged by the neck; 
— Forcing him to lie naked on the ground; 


— Failing to provide proper medical care. 
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DERELICTION OF DUTY 


¢ Accused had duty to safeguard: 


— Geneva Convention 
— Accused’s own brief to the Marines 


DERELICTION OF DUTY 


¢ Accused should have known of duty: 


— AWS Class on Geneva Convention 
— Accused’s Class to Marines 


— Common Sense 
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DERELICTION OF DUTY 
¢ Accused was derelict (negligently): 


— Same Evidence. 


— Common Sense. 


GUILTY = DERELICTIONOF 8&8 
DUTY 


CRUEL AND INHUMANE= 8 
GUILTY 
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ACCUSED’S OWN WORDS 


¢« NCIS Statement: 
_ “Human feces all over him.” pg. 2 
_®  waivered and fell into razor wire” pg 2 


— 06) made a weak protest” pg 3 

— “Just grab him by the neck and drag him out” pg 3 

=“ -onlyrecall hands being around his 
throat to complete the movement” pg 3 

_ “Rear end and backs of his legs were dragging on the 
cement ...which was textured” pg 3 


ACCUSED’S OWN WORDS 


¢ NCIS Statement: 


_o® knew to take him to the yard where he 
dropped him” pg 3 

_ © did not ...make any movements” pg 3 

— “v6 said diarrhea may be a symptom of ...a heart 
attack” pg 3 

~ “T left the facility at ...1800 after ...clean up of the 
cell” pg 4 

— “2300 ...] observed we _.in the same spot and he 


was moaning loudly.” 
~ “I asked the guard how he was doing. The guard said I 
think he shit himself again.” 
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ACCUSED’S OWN WORDS 


¢ NCIS ROI 
— “Demonstrated ...pulling ...hands cupped 
around the neck.” 
— “Remained out in rec pen nude, until 
discovered dead.” 
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ACCUSED’S OWN WORDS 


¢ 6 June 2003, Handwritten Statement: 
— “Clear that he was much older than his two 
...companions.” pg 2 
— “Whiny” pg 2 
— “Why? Why? Why?” pg 2 (English) 
— “Wouldn’t shut up” pg 2 (Limp during dragging) 
— “All aware ...retrieved M16A2 ...with 507” pg 3 


— “Numerous prisoners ACCUSED ...with that event 
_..been through ...detention facility” pg 3 


ACCUSED’S OWN WORDS 


6 June 2003, Handwritten Statement: 


“Considerably younger companions” pg 4/5 


— “ey6) took off his drawers ...©® said no, no” pg 6 


“Diarrhea which covered his entire lower body” pg 6 
— “My estimation was not that he was sick” pg 6 

— “Fed up I instructed ®® to drag ®® naked 
body ...He did so and DUMPED him there” Pg 7 


—we didnot attempt to get up but just whimpered” pg 
7 
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ACCUSED’S OWN WORDS 


¢ 6 June 2003, Handwritten Statement: 


“We left him there naked. I ...was not inclined to place 
coverings on ®® ~— while he was a threat to soil them as 
well” pg 7 (Did not appear sick???) 

“T yas summoned back to the detention facility ... © 
was still naked and lying in his ...pen moaning” pg 8 
“One of the guards stated that © had again defecated 
_..I did not go into the pen to check” pg 8 
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ACCUSED’S OWN WORDS 


6 June 2003, Handwritten Statement: 

— “Nothing led me to conclude that®® ~—...hada 
legitimate health problem. Following prisoner 
transfer ...I ...went to bed” pg 9 

« Moaning 

¢ Diarrhea (x2) 

¢ Old man 

¢ Inactions while dragged, then placed in heat. 
¢ Spoke English, but non-responsive. 


ACCUSED’S OWN WORDS 


¢ 6 June 2003, Handwritten Statement: 


— “He was too heavy to carry” pg 10 
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ACCUSED’S OWN WORDS 


¢ Testimony: 
— said me might be faking but he was 
not sure.” 
— “Throat means chin.” 
— “Hatab not exhibiting pain” — Counters the 
faking analysis he used. 


— Attitude 
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NOT GUILTY 


¢ CONTEXT 
¢ PERSPECTIVE 
¢ REASONABLENESS 


When you review the facts of this case in context, from the 


perspective of Major Paulus, you will find his actions on the 
Sth of June 2003 were reasonable. 


& 
CONTEXT CREATES PERSPECTIVE 


The eye sees only what the mind 
is prepared to comprehend. 


- Henri Bergson 
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CONTEXT 


CONTEXT 
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CONTEXT 


OIC Detention Facility 


° 28 May 2003 


© 3S June 2003 


— | week and | day with the guard force 


OD 


CONTEXT 


PRISONER 


(9)(q) 


PERSPECTIVE 


PERSPECTIVE 


PERSPECTIVE 


PERSPECTIVE 


PERSPECTIVE 
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CREDIBILITY OF 
MAJOR PAULUS 


Writes statement next day 
NCIS 
17 Months 
Does'hide behind other testimony 
~ How dragged 
did not say leave in Rec Yard 
— T-shirt 
— Prisoner arms 
3 Colonels: He is truthful 


(b)(6) 


Reasonable Doubt 


Reasonable doubt is a fair and 
rational doubt based upon reason 
and common sense and arising 
from the state of the evidence. 
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NOT GUILTY 


¢ CONTEXT 
¢ PERSPECTIVE 
¢ REASONABLENESS 


When you review the facts of this case in context, from the 
perspective of Major Paulus, you will find his actions on the 
5th of June 2003 were reasonable. 
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INSPECTOR @- 


(b)(6) Wednesday, 3 November 


1600 to 2000, 5 June 


Thursday, 4 November 1600 to 2000, 5 June 


Friday, 5 November 


Monday, 8 November 


GUARD DUTY 

June 5, Noon - 1600 (b)(6) 
June 5, 1600 - 2000 

June 5, 2000 - Mid 

June 6, Mid - 0400 


Otbers: 
Sgt (b)(6) 
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Noon to 1600, 5 June and midnight to 0400, 6 June 
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IN THE SIERRA JUDICIAL CIRCUIT 
GENERAL COURT-MARTIAL 


UNITED STATES ) 
) 
Vv. ) SENTENCE 
) 
Paulus, Clarke A. ) WORKSHEET 
(b)(6) ) 
Major ) 
) 


U.S. Marine Corps 


[NOTE: After the court members have reached their sentence, the President shall strike 


out all inapplicable language. After the Military Judge has reviewed the worksheet, the 


President will announce the sentence by reading the remaining laneuage. The President 


will not read the language in bold or italicized print.] 


Major Clarke A. Paulus, this court-martial sentences you; 


LOSRPUMISHMENF 
To no punishment. 


REPRE 
To be reprimanded. 
NOTE: The court may not specify the terms of wording of a reprimand. 
FORFEHFORES- 


| To forfeit $ .00 of your pay per month for months. 
NOTE: Forfeitures should be specified in whole dollar amounts. A ny forfeitures in excess of one month 
should specify the amount per month to be deducted from the member's pay. 


ml To forfeit all pay and allowances. 
RES tRadaeT 
C] To be confined for ( days) ( months) (1 year). 


NOTE: The court may not specify the place or manner of confinement. Confinement may not exceed! year. 


To be restricted to the limits of (_ ) 
for a period of ( months) ( days). 


NOTE: Restriction may not exceed two months. 


PUNITIVE DISCHARGE 
To be dismissed from the service. 
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APPELLATE AND POST-TRIAL RIGHTS 


You are advised that your counsel is required by law to fully explain to you the following post-trial and appellate 
rights, and that you have the right to request the military judge explain all or any portion of your appellate rights in open court 
prior to adjournment of your court martial. 


Record of Trial 


A copy of the record of trial will be prepared and given to you. You may request that your copy of the record of trial be delivered 
to your defense counsel. 


Staff Judge Advocate or Legal Officer's Recommendation 


If you received a punitive discharge or were sentenced by a general court-martial, the convening authority's staff judge advocate 
or legal advisor will submit a recommendation to the convening authority. Before forwarding the recommendation and the record 
of trial to the convening authority, this legal advisor will serve a copy of the written review and recommendation upon your 
defense counsel. A separate copy will be served on you. If it is impracticable to serve the recommendation on you for reasons 
including, but not limited to, your transfer to a distant place, your unauthorized absence, or military exigency, your copy will be 
forwarded to your defense counsel. You may also request on the record at this court-martial or in writing that your copy be sent 
to your defense counsel instead of yourself. 


Submission of Matters to the Convening Authority 


You have a right to submit matters to the convening authority before that officer takes action on your case. In this regard, you 
have the right to request deferment of any sentence to confinement. These matters must be submitted within 10 days after a copy 
of the authenticated record of trial or, if applicable, the recommendation of the staff judge advocate or legal officer is served on 
you or your defense counsel, whichever is later. The convening authority may extend these periods, for good cause, for not more 
than an additional 20 days. Failure to submit matters within the time prescribed waives the right to submit matters later. 


Action by the Convening Authority 


The convening authority will take action on the sentence adjudged and may, in his discretion, take action on findings of guilty. 
The action to be taken on the findings and sentence is within the sole discretion of the convening authority and is a matter of 
command prerogative. The convening authority is not required to review the case for legal errors or factual sufficiency. In 
taking action on the sentence, the convening authority may approve, disapprove, commute, or suspend the sentence in whole or in 
part, Under no circumstances may the convening authority increase the severity of the sentence. The convening authority is not 
empowered to reverse a finding of “not guilty”; however, the convening authority may change a finding of guilty to a charge or 
specification to a finding of guilty to a lesser offense included within that charge or specification, may disapprove a finding of 
guilty and order a rehearing, or may set aside and dismiss any charge or specification. 


Review 


If you were tried by a special court-martial and your sentence, as finally approved by the convening authority, does not include a 
punitive discharge, your case will be reviewed under the direction of the staff judge advocate for the convening authority's 
superior general court-martial convening authority. You may suggest, in writing, possible legal errors for the judge advocate to 
consider, and that judge advocate must file a written response to legal errors noted by you. After such review, and completion of 
any required action by the general court-martial convening authority, you may request the Judge Advocate General of the Navy 
take corrective action. Such a request must be filed within two years of the convening authority's action, unless the time is 
extended for good cause. 


If you were tried by a general court-martial and your sentence, as finally approved by the convening authority, does not include a 
punitive discharge or at least one year's confinement, your case will be forwarded to the Office of the Judge Advocate General 
You may suggest, in writing, possible legal errors or other matters for consideration by the Judge Advocate General The record 
may be examined for any legal errors and for appropriateness of the sentence and the Judge Advocate General may take 
corrective action, if appropriate. 


If your sentence, as finally approved by the convening authority, includes a punitive discharge (regardless of the type of 
court-martial), dismissal, a year's confinement or more, or death your case will be reviewed by the Navy-Marine Corps Court of 
Criminal Appeals for legal error, factual sufficiency, and appropriateness of sentence. This review is automatic. Following this, 
your case could be reviewed by the United States Court of Appeals for the Armed Forces, and finally, it might be reviewed by the 


United States Supreme Court. 
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Waiver of Review 


You may waive appellate review, giving up the foregoing rights, or you may withdraw your case from appellate review at a later 
time. Once you file a waiver or withdrawal, your decision is final and appellate review is barred. If you waive or withdraw 
appellate review, a judge advocate will review your case for certain legal errors. You may submit, in writing, suggestions of 
legal error for consideration by the judge advocate, who must file a written response to each. The judge advocate's review will be 
sent to the general court-martial convening authority for final action. Within two years after such final action, you may request 
the Judge Advocate General to take corrective action in your case. The two year period may be extended for good cause. 


You have the right to the advice and assistance of counsel in exercising or deciding to waive your post-trial and appellate rights. 


Right to Counsel 


It is your defense counsel's responsibility to represent you during the convening authority's action stage of your court-martial 
conviction. Your defense counsel is responsible for examining the record of trial for errors and, where applicable, the post-trial 
recommendation of the staff judge advocate or legal officer for errors or omissions. It is your defense counsel's obligation to 
advise and assist you in preparing matters for submission to the convening authority for consideration prior to action being taken 


on the record of trial. 


If your case is reviewed by the Navy-Marine Corps Court of Criminal Appeals, military counsel will be appointed to represent 
you at no cost to you and, if you choose, you may engage civilian counsel at no expense to the United States. If your case should 
be reviewed by the United States Court of Appeals for the Armed Forces or by the United States Supreme Court, you would 
continue to have the same appellate counsel rights before these courts. 


Acknowledgement 


I acknowledge: (1) that prior to adjournment of my court-martial, I was provided with the above written advice; (2) that I have 
read and understand my post-trial and appellate rights; (3) that I have discussed them with my lawyer prior to signing this form; 
and, (4) that the military judge will discuss my appellate rights with me on the record prior to adjournment of the court, if I so 
desire. 


I specifically request that my copy of the record of trial be delivered: 


Cito me 
(Wito my counsel, KeithHiggins 4 W achuse Ht Stvcet Wer caste, MA oIGOT 


I specifically request that my written copy of the staff judge advocate/legal officer recommendation be delivered: 


0 to me 


to my counsel , Keith Higgins a oJ achu sett Sheet Worces hn mA OlbOY 


Joe LL 0 Lpi/ C Mia 


Sis DATE 
CLARKE A. PAULUS 


(4 nov orf 


DATE 


KEITH HIGGINS 
4 


So 
a 
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IN THE SIERRA JUDICIAL DISTRICT 


UNITED STATES ) GENERAL COURT-MARTIAL 
) 

Mg ) FINDINGS OF FACT AND LAW 
) WITH RESPECT TO DEFENSE 
CLARKE A. PAULUS ) MOTION TO SUPPRESS 
(b)(6) ) 
MAJOR ) 
U.S. Marine Corps ) 


The following findings of fact are made with respect to the 
defense motion to suppress the statements made by the 
accused: 


1. During the period May to June 2003, Maj (@)@6) 

(b)(6) USMCR was assigned as the Commanding Officer, H&S 
Company, 2d Battalion, 25°. Marines and Camp Commander of 
Camp Whitehorse, Iraq. 


2. During the period May to June 2003, Maj Paulus was 
assigned duties as the executive officer for H&S, 2/25 and 
deputy camp commander for Camp Whitehorse, Iraq. 
Additionally, in late May 2003, Maj Paulus was assigned 
additional duties as the Officer in Charge of the detention 
facility at Camp Whitehorse. 


3. On 3 June 2003 (b)(6) was Captured by elements of 
2/25 and brought to the Camp Whitehorse detention facility. 


4. At about 1600 on 5 June 2003, Majs (b)(6) and Paulus 
walked to the detainee facility. While there, they noted a 
strong odor emitting from one of the detainee cells. Upon 


inquiry, they learned one of the detainees had defecated on 
himself. Maj Paulus ordered some of the guards to stand 
(b)(6) on his feet. Once on his feet, @)@) felt 
face first into the concertina wire. He was again stood on 
his feet and then fell backward into the concertina wire. 
He was stood on his feet a third time and moved away from 
the wire and fell on his face. Maj Paulus then ordered 


that (b)(6) ; Clothing ripped off and burned and that 
(b)(6) be draqged from the cell so that it could be 
cleaned. LCpl (6) was ordered to drag (b)(6) » from 
the cell. Maj Paulus ordered LCp1] @® <6) to grab Mr. 
(b)(6) by the neck and drag him from the celiit. As a result, 
(b)(6) clothing was ripped from his body and )@) 


was dragged by the neck, while naked into the courtyard 
where he remained until he was discovered some 10 hours 
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later dead. Maj (b)(6) was present with Maj Paulus during 
the entire incident and witnessed all of the activities and 
the orders issued by Maj Paulus, but did not suspect Maj 
Paulus of an offense. 


5. On 6 June 2003, Maj ly) was informed that (6) 
had died and that investigators were coming to conduct an 
investigation. Maj Paulus was present during this time. 


6. Neither Maj (6)6) nor Maj Paulus were informed as to 
the cause of death of (b)(6) nor the nature of the 
investigation or identity of the investigators. Upon 
learning of the pending investigation, Maj (b)(6) directed 
Maj Paulus obtain statements from everyone who had 
interacted or seen (b)(6) on 5 June 2003. While not 
expressly stated, it was understood that Maj Paulus would 
provide a statement. 


7. In response to Maj (b)(6) directive, Maj Paulus 
obtained statements from all personnel who saw @)@) on 
the 5 June 2003 and wrote his own statement. He later 
turned the statements over to Maj (p)6) who in turn 
provided them to the investigators. The investigators were 
NCIS agents conducting a homicide investigation. 


8. The statements obtained by Maj Paulus and Maj Paulus’ 
statement were not preceded by a warning as required by 
Article 3ib UCMs. 


9. On 12 June 2003, Maj Paulus, along with several other 
members of 2/25, traveled to Kuwait to meet with agents 
from NCIS to be interviewed concerning their knowledge of 
events leading up to the death of @)@) 


10. On 12 June 2003 S/As (6) interviewed 
Maj Paulus. At the time of the interview, neither was 
aware of the 6 June 2003 statement written by Maj Paulus, 
nor were they aware of his exact involvement in the events 
leading up to (6) death. The 12 June 2003 
interview was not preceded by Article 31b warnings. 


11. During the 12 June 2003 interview, Maj Paulus made 
several statements implicating himself in the death of Mr. 


(b)(6) 


12. On 13 June 2003, Maj Paulus was again interviewed by 
S/AS (6) At the outset of the interview, 


CCK 
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Maj Paulus was advised of his Article 31ib rights, advised 
that his prior statements may have been taken in violation 
of his Article 31b rights, and that those prior statements 
could not be used against him. 


13. Following the ie warnings, Maj Paulus indicated he a 


understood the advice, did not desire counsel, and wanted 
to waive his right to remain silent. He further indicated 
he desired to make a statement. As a part of making his 
statement on 13 June 2003, Maj Paulus provided a copy of 
his 6 June 2003 statement to the agents and adopted it as 
a part of his 13 June 2003 statement. 


Conclusions of Law and Application 


The following conclusions of law are made concerning the 
defense motion to suppress the statements of Maj Paulus: 


1. Article 31b requires appropriate warnings when a 
question is asked the answer to which may tend to 
incriminate. There is an objective and subjective aspect 
to this requirement. If the questioner suspected or 
reasonably should have suspected the individual of an 
offense, warnings are required. 


2. The facts known by Maj (b)6) ‘on 6 June 2003 were 
sufficient that a reasonable person should have suspected 
Maj Paulus of an offense. As such, Maj ()@ direction 


to Maj Paulus should have been preceded by appropriate 
Article 31b warnings. 


3. The NCIS agents conducting the 12 June 2003 interview 
of Maj Paulus were unaware of his 6 June statement and his 
involvement in the death of @@ Accordingly, they 
were not required to give warnings at the outset of the 
interview. At some point in the interview, they became 
aware of facts that were sufficient to trigger their 
suspicion and they should have stopped the interview and 
given appropriate warnings. 


4. On 13 June 2003, Maj Paulus was provided an appropriate 
cleansing warning and rights advisement. He understood and 
waived those rights and adopted his 6 June 2003 statement. 


5. The cleansing warning along with the delay of a day in 
taking Maj Paulus’ statement was sufficient to cure the 
error in Maj (6) - and the agents failing to advise Maj 
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Paulus of his Article 31b rights on 6 and 12 June 2003 
respectively. 


6. All statements provided by Maj Paulus were voluntarily 
given. 
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USE OF FORM - This form and MCM, 1984, 
Appendix 14, will be used by the trial counsel and 
the reporter as a guide to the preparation of the 
record of trial in general and special court-martial 
cases in which a verbatim record is prepared. Air 
Force uses this form and departmental instructions 
as a guide to the preparation of the record of trial 


in general and special court-martial cases in which 
a summarized record is authorized. Army and Navy 
use DD Form 491 for records of trial in general and 
special court-martial cases in which a summarized 
record is authorized. Inapplicable words of the 


printed text will be deleted. 


COPIES - See MCM, 1984, RCM 1103(g). The con- 
vening authority may direct the preparation of 
additional copies. 


ARRANGEMENT - When forwarded to the 
appropriate Judge Advocate Generai or for judge 
advocate review pursuant to Article 64(a), the record 
will be arranged and bound with allied papers in 
the sequence indicated below. Trial counsel is 
responsible for arranging the record as indicated, 
except that items 6, 7, and 15e will be inserted by 
the convening or reviewing authority, as 
appropriate, and items 10 and 14 will be inserted by 
either trial counsel or the convening or reviewing 
authority, whichever has custody of them. 


1. Front cover and inside front cover 
(chronology sheet) of DD Form 490. 


2. judge advocate’s review pursuant to Article 
64(a), if any. 


3. Request of accused for appellate defense 
counsel, orf waiver/withdrawal of appellate rights, if 
applicable. 


4. Briefs of counsel submitted after trial, if any 
(Article 38(c)). 


5. DD Form 494, “Court-Martial Data Sheet.” 


6. Court-martial orders promulgating the result 
of trial as to each accused, in 10 copies when the 
record is verbatim and in 4 copies when it is 
summarized. 


7. When required, signed recommendation of 
staff judge advocate or legal officer, in duplicate, 
together with all clemency papers, inciuding 
cdemency recommendations by court members. 


INSTRUCTIONS FOR PREPARING AND ARRANGING RECORD OF TRIAL 


8. Matters submitted by the accused pursuant to 
Article 60 (MCM, 1984, RCM 1105). 


9 DD Form 458, “Charge Sheet” (unless 
included at the point of arraignment in the 
record). 


10. Congressional inquiries and replies, if any. 


11. DD Form 457, “investigating Officer's 
Report,” pursuant to Article 32, if such 
investigation was conducted, followed by any 
other papers which accompanied the charges 
when referred for trial, unless included in the 
record of trial proper. 


12. Advice of staff judge advocate or legal 
officer, when prepared pursuant to Article 34 or 
otherwise. 


13. Requests by counsel and action of the 
convening authority taken thereon (e.g., requests 
concerning delay, witnesses and depositions). 


14. Records of former trials. 
15. Record of trial in the following order: 
a. Errata sheet, if any. 


b. tndex sheet with reverse side containing 
receipt of accused or defense counsel for copy of 
record or certificate in lieu of receipt. 


c. Record of proceedings in court, including 
Article 39(a) sessions, if any. 


d. Authentication sheet, followed by 
certificate of correction, if any. 


e. Action of convening authority and, if 
appropriate, action of officer exercising general 
court-martial jursidiction. 


f. Exhibits admitted in evidence. 


g. Exhibits not received in evidence. The 
page of the record of trial where each exhibit 
was offered and rejected will be noted on the 
front of each exhibit. 


h. Appellate exhibits, such as proposed 
instructions, written offers of proof or 
preliminary evidence (real or documentary), and 
briefs of counsel submitted at trial, 


